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KEDAR FELTON et Uxor ». JOSEPH R. BILLUPS et al. 


A testator bequeathed as follows: ‘I lend unto my grandson O. R. three ne- 
groes, &c. Now, if in case that the said O. R. should live to arrive to man- 
hood, and beget heirs lawfully, the above property to him and his heirs for- 
ever; if not, I give and bequeath the above-mentioned property unto my son 
J. R., to him and his heirs forever.” The grandson O. R., was an infant at 
the date of the will, but attained the age of twenty-one, and then died, without 
ever having been married. Jt was held, from the use of the word ‘‘lend,” that the 
testator intended to give a life-estate to his grandson, to be enlarged into an 
absolute one upon his marrying and having children; that the word “man- 
hood” could not be construed to mean “twenty-one years of age;” and that 
there was nothing to authorize the change of ‘‘and” into “‘or;”’ and that con- 
sequently the grandson, although attaining twenty-one years of age, having 
died without having been married, the ulterior limitation took effect, 


Josiah Rogerson, in the year 1806, made his will, which con- 
tained the following clause: “I lend unto my grandson Oba- 
diah Rogerson, a tract of land; three negroes, Dick, Rose, and 
Viney. Now, if, in case that the said Obadiah Rogerson should 
live to arrive to manhood, and beget heirs lawfully, the above 
property to him and his heirs forever; (if not,) I give 
and bequeath the above-mentioned property unto my [585] 
son Jeremiah Rogerson, to him and his heirs forever.” 

What was ihe age of Obadiah, at the date of the will, was not 
stated; but it was stated and admitted that he was then an in- 
fant and an idiot; and he died in the year 1836, of mature age, 
having never been married. The defendant Billups was his 
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adininistrator, and in that character had possession of the slaves. 
Jeremiah Rogerson died in the year 1835, and the plaintiffs 
were his administrators and next of kin. The plaintiffs con- 
tended that they were entitled tu the slaves, inasmuch as Oba- 
diah died and never “begot heirs lawfully.” The defendants 
contended, that as Obadiah arrived to “manhood,” which must 
mean the age of twenty-one years, the title of the slaves vested 
absulutely in him. They also contended, that the word “and,” 
should be construed “or,” so that if either of the alternatives 
happened, viz: Obadiah’s living to arrive to “manhood,” to-wit: 
twenty-one years, or begetting lawful issue, the property in 
the slaves vested absolutely in him: that the construction should 
be, that the limitation over to Jeremiah should fail, unless 
Obadiah had died under twenty-one years of age, and also, 
without begetting issue. 


Devereux, for the plaintiffs. 


Kinney, for the defendants. 


Dante, Judge, after stating the case as above, proceeded 
as follows:—In construing wills, the leading rule is, that the 
intention of the testator should be observed; and that no parts 
of a will to which a meaning or operation can be given, shall 
be rejected. It sometimes happens, that a whole sentence in a 
will is rendered uncertain or unintelligible, from the circum- 
stance of the testator’s having used the disjunctive “or” when 
the copulative “and” should have been inserted; e¢ sic e con- 
verso, “and,” for “or.” In order to effectuate the intention of 
the testator and give validity to the bequest, the Courts have 
corrected the mistake. Each case of course being governed by 

its peculiar circumstances, no general rule can be laid 
[586] down upon the subject. 2 Roper on Leg. 290. The 

Court construes those words o as to effectuate the gene- 
ral intention. It follows, therefore, that it will not consider it- 
self warranted in making the alteration, unless it be clearly au- 
thorized by the meaning of the testator, as collected from the 
whole will. 2 Roper on Legacies, 294. In the case before us, 
it seems that the testator meant, by his using the word “lend,” 
to give the property to his grandson for life, at all events, as & 
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provision and maintenance; and if Providence permitted him 
to become the father of a family, then his life-estate was in- 
tended to be enlarged into a fee; and on that event the ulterior 
limitation to Jeremiah should fail. We do not consider that 
the testator, by using the very indefinite sentence “should he” 
(Obadiah) “live to arrive at manhood,” intended to fix a period 
when the life-estate should be at all enlarged, without the main 
thing also happening, viz: his, Obadiah’s, “begetting lawful 
heirs.” The testator did not intend that his son Jeremiah 
should lose his bounty, unless in the event of his grandson 
Obadiah having issue; and in that event he designed that the 
issue should, through their father, have this property, or at 
least a chance for it. The property was intended for the bene- 
fit of Obadiah and his issue, if he should have any; if not, then 
for the benefit of his son Jeremiah. We cannot therefore, in 
this case, construe “manhood,” to mean “twenty-one years of 
age;” and there is no necessity to change the word “and” into 
the word “or,” as the testator did not intend to enlarge the 
life-estate, but in one event, viz: Obadiah’s having lawful issue. 
That event did not take place; and the plaintiffs are entitled to 
the slaves, and personal property, and to a decree for an ac- 
count of the same. 
Per Corram. Decree for the plaintiffs. . 


NOTE.—In the recent case of Dew vs. Barnes, 1 Jones’ Eq. 149, it is said by 
the Court, that “‘no rule of law is better settled or more generally known, than 
that in the construction of a will, the intention of the testator, apparent in the 
will itself, must govern—and that in order to effectuate that intention, as col- 
lected from the context, words may, when necessary, be supplied, transposed or 
changed. 1 Jar. on Wills, ch. 16, p. 427.” Of course, no such liberty will be 
allowed, when the apparent intent does not require it. 


JOHN L. HINTON, by his Guardian, v. LEWIS HINTON. [587] 


Slaves advanced by parol to a daughter by her father upon her marriage, and 
remaining in the possession of her husband until the death of the father in- 
testate, are, under the act of 1806, (1 Rev. Stat. c. 37, sec. 17,) an advance- 
ment at the time of the marriage; and if the daughter die before her father, 
her husband, and not her children, are entitled to them. 

The case of Stallings v. Stallings, 1 Dev. Eq. Rep. 298, approved. 
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In the year 1821, Hollowell Old put into the possession of 
the defendant, who had then recently intermarried with his 
daughter, several negroes that have ever since remained in his 
hands. The defendant’s wife died in January 1525, and her 
father died in the month of May following, intestate. Two 
children were the issue of the :narriage, viz: the plaintiff, and 
a brother who died an infant of tender years, in September 
1825. The defendant was appointed guardian to the plaintiff, 
and acted as such until a short time before the filing of this bill, 
when Thomas Hinton was duly appointed in his stead. This 
bill was filed to call the defendant to an account of his guard- 
ianship; and among other matters, claimed that the defendant 
should surrender these negroes as the property of the plaintiff. 
The defendant submitted to an account, but insisted upon these 
facts charged in the bill and admitted in the answer, that the 
plaintiff had no interest in the negroes, but that they belonged 
wholly to him. It was agreed between the parties as a fact, 
that the administrator of Hollowell Old set up no claim to the 
negroes; and they prayed the Court to declare whether the ad- 
vancement by Old enured to the defendant or to the issue of 
his wife. 


No counsel appeared for the plaintiff in this Court. 


Devereux, for the defendant. 


‘Gaston, Judge, having stated the case as above, proceeded: 
If, under the circumstances stated, the negroes became the pro- 
perty of the children living at the death of their grandfather, 
the representative of the deceased child ought to be brought 
before the Court; and then, as the father would be the sole next 
of kin of the deceased child, the plaintiff could claim no part 

of his share. But as there is no difficulty in the ques- 
[588] tion on which our opinion is asked, we shall not defer it 
because of any furmal defects in the proceedings. 

The act of 1806, (1 Rev. Stat. c. 37, sec. 17,) in geueral terms 
makes void all parol gifts of slaves; .nd then excepts the case 
where a parent shall have put a slave,in the possession of a 
child, and shall afterwards dic intestate, without having re- 
summed such possession. In tliis case the ac’ ‘eclares that the 
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slave shall be considered an advancement made by the parent 
to his child. In the construction of this act, a question occur- 
red, at what time was the advancement made? Was it when 
the possession was given, or at the moment of the parent’s 
death? It was solemnly decided that the advancement was 
made when the slave was placed with the child—that this act 
was either a gift subject to revocation by the parent, or a gift 
inchoate and imperfect, but afterwards consummated by the 
parent dying intestate without having disturbed the possession 
—and that in either point of view, when rendered irrevocable 
or when consummated, it became in law an absolute gift from 
the commencement. Stallings v. Stallings, 1 Dev. Eq. Rep. 
298. This decision, which has never been controverted, deter- 
mines the question submitted to us. The advancement was a 
gift of the slaves now claimed by the plaintiff, to his mother, 
while she was the wife of the defendant, and therefore in law, 
a gift to the defendant. 

This declaration will be made, and the account asked and 
submitted to is to be taken before a commissioner to be agreed 
on by the parties. 

Per Cori. Decree accordingly. 


NOTE.—This case is referred to and confirmed by the recent one of Harring- 
ton vs. More, 8 Jones’ Rep. 56. 





JOHN VANHOOK et al. ». AUGUSTIN VANHOOK etal. [589] 


In a will, under the words ‘I lend te my son L., the use of my negroes,” &c.; 
with a direction that the executors should hire out the negroes yearly, and 
apply the hires to the support of L. for life, ‘‘and all the overplus to be ap- 
plied yearly to the support of my son B’s family; and after the death of my 
son L., that my negroes with their increase be equally divided between my 
son B’s children as they come of age,”—ZJ¢t was held that the children of B. 
born during the life of L., took vested interests. 

The cases of Vanhook v. Rogers, 3 Murph. Rep. 178, and Knight v. Wall, 2 Dev. 
& Bat. Rep., approved. 


The questions in this case depended upon the construction 
of the will of John Rogers, who died in the year 1797. The 
testator, after cutting off his son Bird with five shillings, and 

[Dev. & Bat. Eq., Vol 1.—*387.] 
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giving to others of his children and grand-children, certain 
negroes which had been theretofore placed in their possession 
and that of their parents, expressed himself thus: “I lend my 
son Littleton one feather bed, and furniture, two cows and 
calves, and their increase, together with the use of my negroes 
Esther, Ned, and Lett; and that my executors hire out the said 
negroes for the best price that may be got yearly; and such 
hire to be applied by my executors towards the support of my 
son Littleton in his boarding, clothing, washing, mending, 
making, during his natural life; and all the overplus, if any 
there be, to be applied by my executors, yearly, towards the 
support of my son Bird’s family: and after the death of my son 
Littleton, that my negroes, with their increase, be equally 
divided between my son Bird’s children, as they come to fall 
age, and their heirs; and that my son Bird is not suffered or 
permitted to move (or) concern with any part of the property 
lent to my son Littleton, as aforesaid, without first giving bond 
with sufficient security for his punctual performance of this 
my will; which said bond is to be given to my executors.” 
The will contains also the following residuary bequest: “My 
will and pleasure is, that all the remainder of my estate be sold 
by my executors, to the highest bidder; and after paying my 

just debts, I give unto my grandson Anthony Bird 
[590] Rogers, twenty pounds current money of Virginia; and 

all the remainder to be equally divided between my 
son Bird’s children as aforesaid, including my grandson An- 
thony.” At the death of the testator, there were living three chil- 
dren of Bird Rogers; and afterwards, and during the life of Little- 
ton Rogers, the said Bird had five other children, two of whom, 
Richard and Randolph, died before the said Littleton, who de- 
parted this life in 1836. The bill was filed to settle the rights 
of the children of Bird Rogers, and of their representatives and 
assignees in the negroes and their increase, limited to these 
children as aforesaid. 


J. T. Morehead, for the plaintiffs. 
W. A. Graham, for the defendants. 


Gaston, Judge, after stating the facts as above, proceeded 
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as follows:—The first question presented upon the pleadings is, 
whether, under this bequest, the five children born after the 
death of the testator, and before the death of Littleton, be en- 
titled to shares of the slaves bequeathed; and if so, the second 
question is, whether these children took, before the death of 
Littleton, vested interests which were capable of assignment, 
or which were transmissible to their representatives. The first 
of these questions has been definitely determined in Vanhook 
v. Rogers, 3 Murph. 178; and both of them, we think, were, in 
effect, determined in Knight v. Wall, 2 Dev. & Bat. Rep. 125. 
In the latter case, it is recognized as a general rule, that when 
a legacy or fund is given to a class of persons, by a general de- 
scription, all those who can entitle themselves under that 
description, at or before the time when the will directs the pay- 
ment of the legacy or division of the funds to be made, are en- 
titled to a share thereof; and further, that when the property in 
a fund or chattels is bequeathed in fractional interests in suc- 
cession, as to one for life, and after his death to others, the 
interests of the ulterior legatees vest, at the death of the testa- 
tor, or as they come into heing, if before the period fixed for 
enjoyment. 

It is insisted, however, by the counsel for the defend- 
ants, that ¢hés case is distinguishable from that of Kntght [591] 
v. Wall, and that the legacy to the children of Bird 
Rogers did not vest before the death of Littleton; inasmuch as 
here the testator did not bequeath a fractional interest in the 
negroes during the life of Littleton, but only of the here and 
use thereof, and made no disposition of the corpus or property, 
distinct from the direction for its division at the death of Lit- 
tleton. To establish this distinction, and the conclusion drawn 
from it, reference has been made to elementary treatises of 
_ great respectability, Roper on Legacies, and Williams on Exe- 
cutors, and also to a number of adjudged cases in English 
Courts of Chancery. We have examined these treatises, and 
the adjudged cases referred to, and although they recognize 
the distinction pointed out, as worthy of attention, they do not, 
in our judgment, justify the conclusion drawn from it. 

When a legacy is payable at a future time, and there is 
doubt whether it be vested or contingent, the inquiry is, 
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whether the postponement is directed because of a character 
required in those who are to take, which character cannot be 
ascertained before the prescribed period, or because of the na- 
ture of the fund, and the convenient application of it to the 
purposes of the will. Where the final bequest is subject to, or 
following after, temporary interests in the property beneficially 
bequeathed to others, it is presumed, that those to whom the 
absolute property is given, are intended to ¢ake at all events, 
although the enjoyment is deferred, because, and to the extent, 
of those intermediate interests. But this, like every other rule 
with respect to the vesting or not vesting of legacies, is not an 
arbitrary and inflexible rule, but one of construction, adopted 
to ascertain the intention of the testator, and therefore yields. 
to an opposite intent, whenever it is manifested. This intent 
may be indicated by the terms used, either in the temporary 
disposition, or in the final gift of the property. When a testa- 
tor appears to have drawn a precise distinction between the 
interest and the principal of a sum of money, or between divi- 
dends of stock and the capital stock itself, and to have bequeath- 

ed these as though they were distinct independent sub- 
[592] jects, although in truth the former are but the fruits or 

produce of the latter; the presumption in favor of vest- 
ing the ulterior legacy is weakened, and readily yields to any 
further indications that the gift was designed to be conditional, 
depending on the character of the legatees, and not postponed 
merely because of previous arrangements with respect to the 
subject of the gift. We are not aware that a similar distinc- 
tion has been taken in the bequest of chattels other than money 
or stock, contradistinguishing the use or profits from the tem- 
porary ownership of the chattels, and we think that it would 
not be taken unless the terms of the will showed that such dis- 
tinction was clearly contemplated by the testator; since un- 
doubtedly, in ordinary discourse, as well as in legal constrac- 
tion, the use or profits of a chattel for life, and the loan of the 
chattel itself for life, are of equivalent meaning and operation. 
This seems to us the fair result, as applicable to the argument 
before us, to be collected from the adjudged cases as well as 
the elementary treatises referred to. Mr. Roper, in his valuable 
work, discussing the inquiry “when legacies will vest, notwith- 
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standing they be given in words purporting to constitute the 
gifts and times of payment one and the same,” lays it down, 
(Roper on Legacies, chapter 10, section iii. parag. 2, vol. 1, 
page 392, Amer. ed.) that when the intermediate interest is 
bequeathed beneficially, as to, or in trust for one for life, and 
there is a dtrection to transfer the fund after his death to 
another absolutely, and “the person to whom the absolute 
property is limited, will take an immediate vested interest in 
the subject, since such bequests are in the nature of remainders, 
the rule as to which is, that the interest of the first and subse- 
quent takers vest together.” In the third or succeeding para- 
graph of the same section, page 396, he proceeds to notice the 
distinction which we are considering. “It has been settled,” 
he observes, “by a variety of cases, that if only the interest or 
dividends of property be bequeathed for life, and the context 
of the will shows that no interest in the principal was intended 
to pass until after the determination of the life estate, the re- 
mainder wil] not vest during the continuance of the particular 
estate, because there is no disposition of the capital distinct 
from the period appointed for the payment or distribu- 

tion of it; but to prevent the vesting of the remainder, [593] 
the contents of the will must clearly show such to be the 
testator’s intention, for we have seen, that whether the interest 
or the fund itself be given to A. for life, with remainder to B., 
absolutely, the remainder will vest in B. at the death of the 
testator, the intent being, that B. should have the capital, at all 
events, at the demise of A., on whose account alone the enjoy- 
ment of it by B. was postponed.” The observations of Mr. 
Williams, as applicable to this inquiry, are less full and ex- 
plicit than those of Mr. Roper, but evidently refer to, and sub- 
stantially adopt them. 

The cases cited by the counsel for the defendants will war- 
rant no other inference than that herein-before stated. In 
Billingsley v. Wells, 3 Atk. 219, there was indeed a devise of 
the interest of £1,500 to Capel Billingsley, the testator’s 
brother, for life, and after his decease, of the principal sum, to 
the younger sons and danghters of his brother Capel, and it 
was held that the ulterior legacy was contingent during the life 
of the first legatee. But besides the distinction taken between 
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the interest and the principal sum, there were unequivocal 
indicia in the will, that the gift was confined to the younger 
sons and daughters which his brother should leave living at his 
death. Among other expressions in the will were these, “but 


my express will and meaning is, that no older son, in case 


there shall be more than one son, nor any elder daughter, if 
there be only daughters of my brother living at his decease, 
shall have any part, share, or interest in the £1,500.” 

At the date of the will, and at the time of the testator’s death, 
there were living one son and two daughters. The words there- 
fore, “but in case he should have only danghters,” necessarily 
referred to a future state of things; excludes the son in case he 
died before that state arrived, and had the effect, in Lord Harp 
WICKE’s opinion, to describe further the persons who were to 
take the benefit of the legacy: and “what,” (said Lord Harp- 
wickE,) “do the words ‘living at his decease’ refer to? undoubt- 
edly to both members of the sentence, and is a further deserip- 

tion, videlicet, that there should be such sons or such 
[594] daughters, be they one or be they many, who should be 

living at the time of their father, Capel Billingsley’s de- 
cease. These words are not only descriptive of the child exela- 
ded, but likewise of the children which are to take.” ord vy. 
Rawlins, 1 Sim. & Stu. 328, (1 Cond. Eng. Ch. Rep. 167,) was 
not decided upon the distinction which we are now examining. 
In that the testator left to the use of his wife, furniture, plate, 
books and jewels, which he desired might be distributed among 
their children when the youngest attained twenty-one, at her 
and his executor’s discretion; and it was held that there was no 
direct gift to the children, but only a power to the widow and 
executors to distribute amongst the children, at their discretion, 
certain specific articles, when the youngest came of age: that 
this discretion was meant to bé applied to the circumstances of 
the children as they came of age, and could have no applica- 
tion to the children who had died in their infancy. Nor was 
the decision in Haughton v. Whitgreave, 1 Jac. & Wal. 146, 
founded upon this distinction. The testator there gave, not the 
use, but left the property itself, to his widow for life, and after 
her death gave it to trustees in trust to sell and pay the money 
arising from the sale to certain persons and the survivors and 
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survivor of them. It was held, that there was not only no be- 
quest to those persons before the death of the widow, but that 
the subject matter did not exist till then in the form in which 
it was given; and that the words “survivors or survivor of 
them,” in the clause containing the gift, referred to the death 
of his wife, as the period when it was to operate; and that the 
testator must therefore be understood to mean such as survived 
at the death of his wife. In Pope v. Whitcombe, 3 Russ. 124, 
(3 Cond. Eng. Chan. Rep. 323,) after a bequest to her brother 
for life of the interest in a fund directed to be invested by his 
executors, the testatrix, from and after her brother’s death, gave 
the fund to her executors in trust for certain persons named, 
“and the survivors and survivor of them, share and share alike, 
to be paid or assigned to them respectively, as they should at- 
tain the age of twenty-one years, with interest in the mean time, 
and until they should be enéztled unto and receive their 
shares respectively of the trust fund;” and it was held, [595] 
upon the ground not only of the distinction drawn by 
the testatrix between the interest and the fund, but because of 
the special terms of the limitation of the trast in the fund, that 
she meant survivors or survivor at the death of her brother. In 
Batsford v. Kebbel, 3 Ves. Jr. 363, there was not a disposition 
of a fractional interest to one person, and a gift of the ulterior 
interest to another. All the dispositions were to and for the 
benefit of one and the same person. The testator gave to Rob- 
ert Endley the dwwidends that should become due upon certain 
stock wntil he should arrive at the age of thirty-two years, and 
then the executors should transfer to him the stock itself. Rob- 
ert Endley died before he attained the age of thirty-two; and 
the question was, whether the stock should be transferred to 
. his executor, or to the residuary legatee of the testator. . The 
Chancellor, Lord Rosstyn, notices the precise distinction taken 
by the testator between the dividends and the capital stock, 
which are usually recognized as distinct subjects of bequest, 
and of the case therein differing from those where the thing is 
given, and the profit of the thing is given, which are considered 
but as dispositions of different interests in the same thing, re- 
marks, that the gift here was in the direction for payment, 
which attached to the legatee only upon his arriving at the age 
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of thirty-two: that were it to be construed an absolute gift, and 
not conditional upon the legatee’s reaching that age, he must 
in effect strike out the suspension of the fund until that age; 
for the legatee being entitled to the fund as well as to the div- 
idends, he would then be the uncontrolled owner; and there- 
fore declared that in the event which had happened the stock 
was not taken out of the residue, and should be transferred to 
the testator’s residuary legatee. The other cases relied upon 
in the argument, (Zhicknesse v. Liege, 3 Bro. Par. Oas. 365; 
Reeves v. Brymer, 4 Ves. 692; Bennet v. Seymour, Ambler, 
521; Smith v. Vaughan, Vin. Abr. title Devise, 381, pl. 32, 
and Spencer v. Bullock, 2 Ves. Jr. 687,) have been critically 
examined by Mr. Roper, in the concluding part of the section 
already referred to, and the peculiar features in them, mani- 

festing a plain intent to restrict the absolute bequest to 
[596] those who should be in existence at a particular period, 

and making the circumstance of being then alive a con- 
dition precedent to their taking, have been clearly and aceu- 
rately pointed out. Ad/ the cases are consistent with and jus- 
tify the general doctrine which we have quoted from him. None 
of them show that where a testator, after the disposition of @ 
partial beneficial interest, gives the thing itself to others, the 
principal legacy is to be deemed contingent on the event 
of the legatee’s living to the period of distribution, mere- 
ly because in terms the use or profit of the subject of the gift, 
and not the subject itself, was disposed of partially in the first 
instance. Devisme v. Mello, 1 Bro. Ch. Oa., appendix, 537; 
Taylor v. Langford, 3 Ves. Jr. 119; Monkhouse v. Holmes, 1 
Bro. Ch. Ca. 295; Benyan v. Madison, 2 Ibid. 75; Wudley v. 
North, 3 Ves. 364; Middleton v. Messenger, 5 Ibid. 140; Wal- 
ker v. Shore, 15 Ibid. 124, are decisive to show, that whether 
the thing or the use of it be given in the first instance, the ul- 
ter or and final bequest is a vested legacy, unless a contrary 
intent be manifest upon the will. 

The law leans in favor of the vesting of legacies, because the 
convenience of the legatees and the interests of society are op- 
posed to the tying up of property and keeping it out of the 
commerce of life. It favors the vesting of legacies, more espe- 
cially when given to children or those standing in a like rela- 
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tion to the testator, because it presumes that testators natarally 
desire, that the families of legatees who die before the time for 
actual receipt of the legacy, shall succeed to the provision made 
for their parents. And it also favors the vesting of legacies, 
because it will not intend that the testator meant to die partial- 
ly intestate. All these reasons operate in the present case. It 
is apparent from the nature of the provision made for Littleton, a 
mere provision fur feeding, clothing and keeping him decently 
until his death, that he was incompetent, or at least considered 
by the testator incompetent, fur the business of life, and as re- 
quiring only sustentation while he lived. The testator left no 
portion to his son Bird, and cautiously guarded against 

his interference with the portion left to Ads children— [597] 
and left to them simply as Azs children—charged with 

the maintenance of their unfortunate uncle. Can it be sup- 
posed, that the testator did not intend that his son Bird’s chil- 
dren should at all events, subject only to the charge, have the 
benefit of this portion? Is it to be inferred, that if these chil- 
dren should, before their uncle’s death, arrive at an age to form 
matrimonial engagements and enter upon the duties of active 
' life, they should nut have the power of making such disposi- 
tions of their interests in this portion, as prudence might sug- 
gest, or their necessities require; or that if they should all die 
before their uncle, leaving families, these should succeed to no 
part of it? Such, however, would be the consequences of con- 
struing the bequest to be contingent, for it is certain that the 
concluding words of the bequest, “and to their heirs,” are words 
of limitation, and that the children of these legatees could take 
only through succession to their parents, and not by way of 
substitution. Moreover, if this bequest be held to be contin- 
gent, then, notwithstanding the clause immediately following, 
and purporting to be a disposition of the residne of -the testa- 
tor’s estate, he nevertheless died partially intestate; for it has 
been already decided in the case of Vanhook v. Rogers, before 
referred to, that by force of the words “to be divided among 
my son Bird’s children as aforesaid,” (see 3 Mur. 178,) there is 
such a reference in the residuary clause to that immediately 
preceding it, that the property given as a residue is bequeathed 
to the same persons and in the same manner, as the negroes now 
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in controversy. If the bequest of the negroes be contingent 
upon some one of these persons surviving their uncle, and at- 
taining the age of twenty-one, so must be the other, and then 
no disposition has been made of the property in the event that 
such contingency should not happen. 

It is the opinion of the Court, and must be so declared, that 
all the children of Bird Rogers, who were born before the pe- 
riod of distribution, which according to the facts admitted was 
in September 1836, when Littleton Rogers died, took vested 
interests in the negroes in dispute, which interests were assign- 

able, and upon the death of any of the legatees without 
[598] assignment, were transmitted to their executors and ad- 
ministrators. 

There must be a reference to take the accounts prayed for, 
and to make a division. The consideration of the costs, and of 
all other matters involved in the cause, is reserved until the 
coming in of the report, or until farther directions shall be re- 
quired by any of the parties. 

Per Curiam. Decree accordingly. 


NOTE.—In affirmance of the principle decided in this case, see Hathaway v8. 
Leary, 2 Jones’ Eq. 264; Carroll vs. Hancock, 3 Jones’ Rep. 471, and Knight vs, 
Knight, 3 Jones’ Eq. 168. 





JANET HAM et al, ». CAREN HAM. 


A bequest of chattels is within the rule in Shelley’s case; and the words “I lend 
my daughter C., my negroes, &c. during her lifetime or widowhood, and then 
I give them to her lawful heirs, for them and their heirs forever,” pass the 
absolute interest in the slaves to the daughter. 

The repetition of similar clauses in a will does not vary the construction which 
one of itself would receive. 


William Smith, in the year 1832, made his will, and among 
other similar provisions for his other children, provided as fol- 
lows; “I give unto my daughter Caren Iam, a certain tract of 
piney woods land that I bought of Timothy Mooring; also I 
lend unto her my negro girl Mary, and my negro man Hopton, 
during her lifetime or widowhood; and then I give them to her 
Jawful heirs fur them and their heirs forever.” The plaintiffs 
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were the children of the defendant Caren Ham, and in their 
bill they stated that she had sold the negro girl Mary, and they 
feared that she would also sell the man Hopton. They insisted 
that they had an interest in remainder in the two negroes, and 
they prayed that this interest might be protected, by compelling 
the defendant to give security that the negro Hopton should 
not be carried out of the State. 

The defendant answered, and insisted, that by the terms of 
the will, the absolute interest in the slaves vested in her; and 
this was the only question in the cause. 


Devereua, for the plaintiffs. 
Henry, for the defendant. [599] 


Dante, Judge, after stating the case, proceeded as fullows:— 
The land mentioned in the recited clause of the will, we think, 
is clearly and absolutely given in fee to Mrs. Ham. And if 
the subsequent words in the clause which relate to the slaves, 
had related to the land, then there would be no doubt but Mrs. 
Ham would be entitled to the whole fee, by force of the rule in 
Shelley's Case,1 Coke Rep. 92. That rule is, that when in 
any instrument an estate of freehold is given to the ancestor, 
and afterwards by the same instrument the inheritance is 
limited either mediately or immediately to his Aesrs or Aeirs of 
his body, as a class to take in succession as heirs to him, the 
word “heirs” is a word of limitation, and not of purchase, and 
the ancestor takes the whole estate. The possibility, that the 
estate of freehold may determine in the lifetime of the ances- 
tor, does not prevent the subsequent limitation to his “heirs” 
from attaching in himself as a vested interest. Fearn Cont, 
Rem. 33-37. Merrel v. Ramsey, T. Raym. 126; Curtis v. Price, 
12 Ves. Jan. Rep. 89. When to the word “‘Azsrs,” are super 


' added the words of limitation “/or them and their heirs,” the 


limitation will still be construed within the rule in Shelley’s 
Case. Goodright v. Pullyn, 2 Lord Ray. 14-37. 2 Strange, 
729; Legate v. Sewell, 1 Peere Wms. 87; Morris v. Ward, cited 
in 8 Term Rep. 518, 2 Bur. Rep. 1102; Webd v. Puckey, 5 
Term Rep. 299. Formerly, the rule was not applied in cases 
of assignments of terms for years. Fearn on Dev. 6 ed. 490; 
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Peacock v. Spooner, 2 Vern. Rep. 43, 195; 2 Freeman Rep, 
114; 1 Peere Wms. 133; 2 Atk. Rep. 73; Dafforn v. Goodman, 
2 Vern. Rep. 362; Ward v. Bradley, 2 Vern. 23. But it is 

now adopted as to terms for years, and the words “heirs 
(600] of the body,” are held to be words of limitation. Webb 

v. Webb, 1 Peere Wins. 132; Thutridge v. Kilburn, 2 
Ves. Rep. 233; 4 Cruise Dig. 2 ed. 400; Horn v. Lyeth, 4 Har. 
& John. Rep. 431; 4 Kent’s Com. 222; unless there be some 
clause or restriction added, whereby it plainly appears that 
the words “heirs of the body,” are intended as words of pur 
chase. See Llodgeson v. Bussey, 2 Atk. Rep. 89; Withers v. 
Algood, 1 Ves. 150; Price v. Price, 2 Ves 234, 652; Doe v. 
LIyde, 1 Term Rep. 593, 596; Anight v. Ellis, 2 Bro. Ch. Cas. 
570. Does the rule in Shelley’s Case extend to chattels per- 
sonal? On this point, authorities are not so plenty as they are 
in the case of terms for years, yet we think they are not want- 
ing. As it is well established that the rule extends to terms 
for years, which, on the death of the termor, go to the exe- 
cutor, and not to the heir; we cannot see why the rule should 
not extend to chattels personal, when there is nothing. in the 
will which shows that the testator meant by the word “heirs,” 
children next of kin, or any other class of persons. Chancellor 
Kent, it would seem, is of the opinion, that the rule does ex- 
tend to chattels generally. He says, that in the bequest of 
chattels, a gift to A. for life with remainder to his “heirs,” or 
to the “heirs of his body,” would carry the entire interest. 4 
Kent’s Com. 223. Gettings v. McDermott, 7 Cond. Eng. Ch. 
Rep. 268, was the case of a bequest of stocks in the funds, and 
money. Chancellor Brovenam said, “if it be to the legatees 
for life, and after their decease to their heirs, it carries the 
whole interest to the legatees, and makes a lapse on their pre- 
decease.” He said, that such would be the construction he could 
have but little doubt, though he was not aware of any decision 
exactly in point. In Britton v. Twinning, 3 Mer. Rep. 176, 
Sir Witt1am Grant held, that when there was nothing to qual- 
ify the words “heirs of the body,” those words must be taken 
to have been used in their strict technical sense; and when 
words were so used as to give an estate tail in land, they would 
pass an absolute interest in personal estate. The plaintiff’s 
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counsel has contended, that as the testator has devised 

and bequeathed in his will, to several of his children, [601} 
lands and slaves in the same manuer as the bequest to 

Mrs. Ham, viz: to them for life, or to them for life or widow- 
hood, and then to their “heirs,” the Court ought, from the so 
writing of these many clauses in the same way, to understand 
that the testator intended the “neat of kin,” by the use which 
he has made of the word “Aezrs” in the will; and that the neat 
of kin should take as purchasers. We have looked through the 
whole will, and are unable to find any word or clause or restric- 
tion added, whereby it appeared that the word “heirs” was in- 
tended or understoud by the testator to mean “neat of kin.” 
The repetition of similar clauses is not sufficient, of itself, to 
make the change of construction. We are of the opinion, that 
the law gave the absolute interest in the slaves to Mrs. Ham, 
and that the bill must be dismissed. 

Per Curiam. Bill dismissed. 


NOTE.—This is the leading case in this State on the subject of the rule in 
Shelley's case, as applied to bequests of chattels personal. The rule is now con- 
sidered as well settled in bequests of personalty as it is in devises of realty. 
Kiser vs. Kiser, 2 Jones’ Eq. 28; Coon vs. Rice, 7 Ired. Rep. 217; Donnell vs. Ma- 
teer, 5 Tred. Eq. 7, and Worrell vs. Vinson, 5 Jones’ Rep. 91. 





WASHINGTON McCONNELL et al. v. ALLEN PEOBLES et al. 


Where a father since 1806, made parol gifts of slaves to his children, and af- 
terwards by his will directed all his slaves to be equally divided between his 
six children, it was held, that the slaves given to the children, and in their 
possession at the death of the testator, were to be included in the division. 
But it was also held, that no account was to be taken of slaves so given, which 
the children had sold during the testator’s lifetime; neither was a slave pur- 
chased by a child, and paid for by the father, to be estimated as one of the 
father’s, in making the division. 


The bill stated that Lewis Peobles died in the year 1834, 
having made his will, whereof he appointed the defendant Al- 
len executor, and thereby, among other things, bequeathed as 
follows: “My will is, that all my negro slaves be laid off into 
six lots, made equal in value, and then drawn for by my six 
children, namely, Betsey, &c., and the heirs of Patsey McOon- 
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nell, deceased.” The plaintiffs were the children of Mrs. Me- 
Connell, and the defendants the other legatees, The plaintiffs 
alleged that the several defendants had, in the lifetime of the 

testator, received several slaves from him under parol 
[602] gifts since 1806, and had sold some uf them. The prayer 

was for a discovery of the negroes suld, and an account 
thereof; and that the prices of the negroes so sold, as well as 
the negroes in the possession of the defendant Allen, as execu- 
tor, and those held by all the defendants under the parol gifts, 
might be divided into six equal parts, and one part assigned to 
the plaintiffs. 

The defendants in their answers insisted, that the provision 
above set furth in the will of the testator applied only to the 
negroes in his possession at the time of his death. They ad- 
mitted that they had received negroes from the testator as gifts 
by parol; and that in many cases they had, with his knowledge, 
and without any opposition from him, sold or exchanged those 
slaves; and they resisted all claim to an account of the money 
received for the slaves so sold or exchanged, or a division of 
those not sold or received in exchange. The defendants, Tho- 
mas Smith and wife, alleged, that at the time of their marriage, 
the testator desired to give them a negro girl, but it not being 








convenient to do so out of those in his own family, he told these _ 


defendants to purchase one, and he would pay for her; and that 
accordingly they selected a girl named Hannah, and bargained 
for her with a dealer in slaves; and the next day the testator 
came to their house and paid for the girl; when the dealer ex- 
ecuted a bill of sale for her, and delivered her to Mrs. Smith; 
and that the girl had ever since remained in their possession. 


Wwnston, for the plaintiffs. 
J. T. Morehead and W. A. Graham, for the defendants. 


Dante, Judge, after stating the facts, proceeded as follows: 
Allen Peobles will of course account for all the slaves and their 
increase which came to his possession as executor of Lewis 
Peobles. It is also the opinion of the Court, that the said Al- 
Jen, and all the other defendants, must account to the plain- 
tiffs, for the purpose of division, for all the slaves and their in- 
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crease, which had before belonged to the testator, and had 

been placed in possession of the defendants by the tes- [603] 

tator in his lifetime, and which were alive at the death 

of the testator, and had not been then sold by any of the de- 

fendants. The act of 1806, (see 1 Rev. Stat. ch. 37, sec. 17,) 
declares that all gifts of slaves shall be void, that are not made 

in writing, and authenticated as there prescribed. The gifts of 
the slaves by parol, which the defendants set up under their 

father, are therefore void. It has been frequently decided in 

this Court, that slaves held by children under parol gifte from 

their parents, were considered in law only as batlments. If the pa- 
rent had died intestate, such parol gifts to children would be 
advancements. But in this case, as the father did not die in- 
testate, but testate as to his,whole personal estate, the slaves 

thus bailed to his children (the defendants,) and which were in 
their power or possession at the death of the testator, must be 
accounted for. We are, however, of the opinion, that the plain- 
tiffs have no right under the will, to call for an account of the 
money for which any of the slaves were sold, and where the 
slaves were actually sold before the death of the testator. The 

clause in the will is, that “all my negro slaves be laid off into 
six lots.” His slaves here meant, were those left at his death 

in possession of his executor, and those slaves that were then 
in possession of the defendants as his bailees. The money which 

the defendants held, and which was the price of the bailed 
slaves by them sold, cannot, by any fair construction of the 
will, be made to mean “negro slaves.” It is his “negro slaves” 
which belong to him, (the testator,) at his death, that are di- 
rected by the will to be laid off into six lots; and not any other 
part or portion of his personal estate or choses in action. 

The Court is of opinion, that the slave Hannah and her issue, 
mentioned in the answer of the defendants Smith and wife, are 
. hot to be brought into account for the purpose of making a di- 
vision of the testator’s negro slaves. The plaintiffs have not 
shown by any means to the satisfaction of this Court, that the 
slave Hannah ever belonged to the testator. We are unable to 
learn from the answer of Smith and wife, (the only evidence on 
this point in the cause,) that the testator contracted with 
the slave trader for the girl Hannah. But,onthe other [604’ 
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hand, a very strong inference ariees from what is stated 
on this subject in the answer, (which has been made use of as 
evidence by the plaintiffs,) that not only the selection of Han- 
nah by Mrs. Smith, was made at the slave station of the trader, 
but that she and her husband stipulated with the trader as to 
the amount of the price and contracted for the purchase. The 
father, on the next day, advanced the money to the trader. But 
did he contract with and purchase of the trader, or only give 
the money? The trader delivered the slave, not to the father, 
but to Mrs. Smith, who took her home from the station, and she 
and her husband have kept the girl and her issue as their own 
undisputed property ever since. Under these circumstances, 
this Court is unable to say that the slave Hannah ever was the 
property of the testator. It is a point which it behooved the 
plaintiffs to establish, that the slave Hannah once belonged to 
the testator. They have not done so; therefore, we declare that 
the slave Hannah and her increase are not to be taken into the 
account in ascertaining what slaves belonged to the testator at 
his death, that were subject to division among his legatees. The 


decree will be in conformity to the principles declared in this 
opinion. 
Per Ovria. Decree accordingly. 


NOTE.—Although slaves given by parol remain the property of the donor, 
and may be disposed of by his will, he thereby not dying intestate, yet, if the 
intent to do so appear, the will may operate as a confirmation of the imperfect 
gift. Lawrence vs. Mitchell, 3 Jones’ Rep. 190. 





[605] JOHN J. OLIVER v. THOMAS DIX et al. 


Although at law the covenants of the vendor and vendee may be independent, 
yet in equity, upon a bill for specific execution of a contract for the purchase 
of land, a conveyance is never ordered until the purchase-money is paid. 


This was the same cause which was before the Court at De- 
cember term 1835, against Thomas Dix, as sole defendant. (See 
ante, page 158.) Upon its being remanded, the plaintiff, by 
leave of the Court of Equity, amended his bill, by charging that 
James Dix, after entering into the contract with the plaintiff, 
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died, having first devised all his estate, including the purchased 
premises, to William Dix in fee; and that William subsequent- 
ly died, having also devised the same in fee to his widow and 
children, who were named as defendants in the amended bill, 
and against whom it prayed a decree for a specific perform- 
ance, and a conveyance. A subpeena and copy of the bill were 
served on Thomas Dix the younger, the only child of William 
who was resident in this State; and advertisement according to 
the statute was made as to the others. None of those persons 
put in answers or appeared; and thereupon the bill was taken 
pro confesso, and set for hearing ex parte as against them; and 
the cause again transferred to this Court for hearing. 


W. A. Graham, for the plaintiff. 
J. T. Morehead, for the defendants. 


Rourrin, Chief Justice, having stated the case as above, pro- 
ceeded as follows:—This case presents a very different aspect 
from that which it wore when it was formerly before the Court. 
The plaintiff, after a long enjoyment of the estate contracted 
for by him, and while remaining in possession, then sought to 
enjoin the then defendant from enforcing, as assignee, the pay- 
ment of a bond for one-half the purchase-money, and to re- 
cover back from him the other half which had been paid; upon 
the sole ground that the defendant had obliged himself 
by a collateral covenant, that the vendee James Dix [606] 
should extinguish an incumbrance on the premises, and 
should then convey within a limited period, and that such 
conveyance had not been made. That is said to be the sole 
ground, because it appeared by the Master’s report that James 
Dix did discharge the incumbrance, and obtained a reconvey- 
ance of the legal title; and by the terms of the contract, the 

’ plaintiff was then to take the title of James Dix, such as it was. 
For the reasons then given, the Court refused the relief asked. 
The vendor, we thought, had a right to insist on the contract; 
and the plaintiff, under the circumstances, was obliged to ac- 
cept a conveyance, if offered to him by those to whom the 
legal title came from the vendor; and those persons, we also 
thought, were compellable, at the instance of the plaintiff, or 

[Dev. & Bat. Eq., Vol. 1.—*88.] 
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of the original defendant, whether regarded as a surety for the 
vendor, or as assignee of the securities for the purchase-money, 
to make such a conveyance, upon a bill properly framed. 

Ag the bill has been amended, the object is to obtain a con- 
veyance; and it is now, therefore, the common case of a vendor 
seeking a specific performance; to which the plaintiff here is 
clearly entitled, upon the performance by himself of the con- 
tract on his part. One-half of the purchase-money, the sum of 
$525, fell due on the 9th day of October 1821, and with the 
interest subsequently accrued, remains unpaid and resting in 
the judgment which was enjoined in this suit. The payment 
of that sum and the interest is necessarily preliminary to the 
relief asked. There cannot be a decree for a conveyance of the 
land, unless the plaintiff has paid the purchase-money due at 
the time, or offers to pay it, and brings it into Court. Al- 
though the defendants may be in default, so also is the plain- 
tiff, in the present state of the case, and the Court cannot move 
at the instance of either party, until that party shall have ex- 
culpated himself. At law, the respective engagements of these 
parties may be independent; but in this Court, the estate is al- 
ways regarded, until an actual conveyance, as a security for 

the purchase-money, or such part of it as has fullen due. 
[607] This must be especially true in our law, since the ven- 

dor, after conveying, has no lien against other creditors 
of the vendee. The defendants are therefore entitled to more 
than a dissolution of the injunction, before executing a deed, or 
before a decree against them to convey. The means possessed 
by this Court of securing the vendor in the price are more 
effectual, by requiring the payment prior to or at the hearing. 
Upon payment, the plaintiff purges his default and is in a con- 
dition to claim the relief. In strictness, the bill might now be 
dismissed for the want of payment, or an offer of it. But 
owing to the peculiar circumstances under which the case has 
assumed its present shape, and seeing that the defendants have 
not moved to dismiss, but that one of them, who is chiefly 
interested, is desirous that the litigation should be terminated 
upon this proceeding, the Court declines dismissing the bill for 
the present, and, instead thereof, orders the plaintiff to pay into 
Court within the first eight days of the next term, the half of 
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the purchase-money remaining unpaid, with the interest there- 
on as above-mentioned, to the day of payment, and the costs of 
the suit at law, mentioned in the pleadings. Upon the pay- 
ment being made, either party may then move for further di- 
rections, and it will be, of course, to decree the specific per- 
formance asked by the plaintiff, and wished by the original 
defendant. The money also may be detained in Court until 
the actual execution of the deeds, if necessary, under the cir- 
cumstances to be shown, as a guarantee that the conveyances 
decreed shall in fact be executed, or an inducement to dili- 
gence on the part of the defendants or either of them, in pro- 
curing their execution. But in the event of a continuing de- 
fault in this respect on the part of the plaintiff, the Court can 
do nothing less at that time than dismiss his bill. That will 
leave the other party to enforce the judgment at law, or file 
their bill to raise the residue of the purchase-money by a sale 
of the estate itself; and, in case of the judgment being satisfied 
without a sale of the estate, the plaintiff will then be put toa 
new bill, having the same object with the present, but present- 
ing the new fact of the payment of the whole purchase-money. 
It is with the view of avoiding such injurious delay and 
litigation, that the present course is adopted, of requir- [608] 
ing the plaintiff to bring in the unpaid residue of the 
purchase-money, within a reasonable time, as before-mentioned; 
which is ordered accordingly. 
Perr Curiam. Decree accordingly. 


NOTE.—See note to this case, ante, 158. 





SAMUEL CLARK v. CHARLES BANNER et al. 


_ A plaintiff who seeks the aid of a court of equity to obtain satisfaction of his 


judgment at law, ought not only to establish his debt there, but sue out exe- 
cution. 
Whether a return of nulla bona on such execution be necessary. Qu? 


The bill charged that the plaintiff, as the'surety of the de- 
fendant Charles in his official bond as sheriff of Stokes county, 
had been compelled to pay large sums of money for the de- 
fault of his principal: that he had obtained a judgment against 
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his principal for the sum of $213 27, part of such payments; 
and that a large balance still remained due him on account 
thereof, for which he had obtained no judgment: that the de- 
fendant Charles, to defeat the plaintiff in obtaining satisfac- 
tion of his debt, had conveyed to his sons Constantine and 
John, also defendants, all his property, except one mare, which 
he had conveyed to the plaintiff; and that the defendant Con- 
stantine had brought an action at law against the plaintiff for 
the value of this mare. The plaintiff insisted, that all the con- 
veyances by the defendant Charles to his sons were fraudulent; 
and prayed a discovery and account of the property of Charles 
in the hands of the other defendants; and for satisfaction of his 
debt out of the property or money. 

The defendants answered, and denied all the allegations of 
the bill. Proofs were taken, and the cause transferred to the 
Supreme Court for hearing. 


Waddell, for the plaintiff. 
[609] J. Z. Morehead, and Boyden, for the defendants. 


Dani, Judge, after stating the case, proceeded:—The de- 
fendants might and ought to have demurred to the bill. The 
plaintiff, although he obtained a judgment at law for part only 
of his demand against Charles Banner, never, as we can dis- 
cover, took out any execution to obtain satisfaction at law, even 
for that portion of it which he had reduced to a judgment. The 
plaintiff should have obtained a judgment at law for his entire 
demand, and then issued an execution on the same. Because, 
until execution, the plaintiff has no Zien on the property as to 
which he asks the aid of this Court for a discovery and satis- 
faction. In Angel v. Draper, 1 Vern. 399, the defendant had 
come to the possession of the goods of the debtor in a fraudu- 
lent manner, but notwithstanding, upon the defendant’s de- 
murring because the plaintiff (a judgment creditor) had not al- 
leged that he had taken out execution, the Court allowed the 
demurrer, and said that the plaintiff ought actually to have 
sued out execution before he brought his bill. To the same 
point is Shirley v. Watts, 3 Atk. 200. The plaintiff should 
show that he had sued out the writ, the execution of which is 
sought to be avoided, or the defendant may demur. 1 Mad: 
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Ch. Prac. 205. Whether it is necessary to show a return of 
nulla bona, it is not now necessary to inquire, as no writ of 
execution ever issued on the plaintiff’s judgment.* 

The defendants did not demur. They have answered and 
denied the allegations in the bill, and the parties have gone to 
proofs. We have examined the testimony, and the plaintiff 
has, in our opinion, failed in proving that the two sons of 
Charles Banner have any money or property of their father, 
which ought to be subjected to the satisfaction of his demand. 
We think the bill must be dismissed; but the defendants are 
entitled to recover costs only as in case of a demurrer sustained, 
viz: one attorney’s fee. 

There is another matter controverted between the parties in 
relation to which the Court makes no decree. The bill 
alleges that the defendant Constantine has brought an [610] 
action at law to recover from the plaintiff the value of a 
mare, which the plaintiff claims by conveyance from the de- 
fendant Charles. The Court leaves that matter to be settled 
between the parties in the suit at law, if the same be yet 
pending. 

Per Curram. Bill dismissed. 


NOTE.—See the note to the next case of Bethell vs. Wilson. 





WILLIAM BETHELL’S Ex’x et al. v. JOHN P. WILSON et al. 


All the residuary legatees are necessary parties to a bill seeking to subject the 
share of one of them to a debt; especially when the interest of each legatee is 
uncertain, depending upon the amount of advancements made them in the 


lifetime of the testator. 

A creditor cannot obtain the aid of a court of equity to procure satisfaction of 
his debt under any circumstances, until he has established his claim at law, 
and issued an execution therefor. 

The case of Donaldson v. Bank of Cape Fear, 1 Dev. Eq. Rep. 107, approved. 


William Bethell and Absalom Watt filed their bill against 
John P. Wilson, and also against Sarah and Covington Wilson, 
executrix and executor of John Wilson, deceased, and thereby 
charged that the plaintiffs and the defendant John P., in the 
year 1826, entered into a copartnership for the purpose of buy 


* Vide Harrison v. Battle, 1 Dev. Eq. Rep. 587.—(Reporters. ) 
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ing and selling slaves: that the defendant John P. was the act- 
ing partner of the concern, received the capital paid in, pur- 
chased a parcel of slaves, carried them to the south and sold 
them, partly for cash and partly on credit: that the said de- 
fendant paid to the plaintiffs a part of the moneys he had re- 
ceived, and subsequently wrote to the plaintiff Bethell inform- 
ing him that there yet remained to be collected for the concern, 
the sum of $375, which when collected and expenses paid, were 
to be divided among the partners as profits, according to the 
contract: that soon afterwards, the said defendant did collect 
the said debt, and others due to the concern, and in the year 
1827 or 1828, made a settlement with the plaintiff Watt, at 

which he admitted himself indebted to the plaintiffs, as 
[611] partners, in the sum of $250, or thereabouts, and stated 

and signed an account to that effect, which has been lost 
or mislaid. The plaintiffs farther charged, that the said defend- 
ant originally resided in the county of Rockingham, in this State, 
but after his return from the south, removed over the State line 
into Virginia: that he occasionally came into this State: that 
process was sued out here against him, but the plaintiffs were 
unable to get it executed, and that soon thereafter he moved 
off, as they had been informed, to the State of Alabama. The 
bill then proceeded to state, that the said defendant had left no 
property in this State, liable to an attachment, except an inter- 
est in remainder in an undivided tenth part of a tract of land, 
and certain slaves and personal property, which the father of 
the said defendant had devised and bequeathed to the defend- 
ant Sarah (his widow) during her life or widowhood; and then 
to be equally divided between his ten children: that the said 
Sarah was an aged woman, and the plaintiffs were apprehen- 
sive that the defendant John P. would assign his interest in the 
said legacy without returning to this State. The bill prayed 
' that the defendant John P. might set forth on oath the amount 
due to the plaintiffs: that the defendants Sarah and Covington 
might set forth on oath what property of their testator would 
belong to the said John P. after the death of the said Sarah: 
that the interest of the said John P. in this property might be 
said to satisfy the debt due to the plaintiffs: that the said John 
P. might be in the mean time restrained from demanding or 
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receiving, or assigning his interest in the said legacy; and the 
said Sarah and Covington from delivering over the same to 
him, or to any other person, and also for general relief. Upon 
affidavit that the defendant John P. resided out of the State, 
publication was ordered and made against him to appear and 
answer to the bill, or that the same would be taken pro confesso 
against him. He did not appear, and the bill was accordingly 
against him taken pro confesso and set down to be heard ex 
e. 

The defendants Sarah and Covington Wilson answered, [612] 
but it is not thought material to state more of their an- 

swer than that they alleged, that by the will of their testator it 
was expressly declared, with regard to the division between 
the children of the testator of the property devised and be- 
queathed to the said Sarah for life or widowhood, “that from 
first to last, together with what they have received, and may 
hereafter receive, each child shall receive the same amount;” 
and that they were utterly unable to ascertain what portion of 
the said property under the said limitation the said John P. 
would be entitled to receive. 


W. A. Graham, for the plaintiffs. 
Winston, for the defendants. 


Gaston, Judge, after stating the case as above, proceeded as 
follows: Upon these pleadings, it is evident, we think, that no 
decree could be made subjecting any specific part of the resid- 
uary interest in the property in question to be made liable for 
the debts of the defendant John P., until it was ascertained 
what was the said John P’s interest therein; and that ¢hzs could 
not be ascertained, without bringing before the Court all those 
interested in the bequest, so that an account might be taken of 
their respective advancements. 

But the Court will not retain the cause for the purpose of 
having these parties made, as it is satisfied that the plaintiffs 
cannot have the relief which this bill asks, or any relief of the 
same kind. 

The bill does not seek for a settlement of the accounts of the 
partnership, but for satisfaction of a debt alleged to be abso- 
lutely due from the defendant John P. to the plaintiffs by vir- 
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tue of an account stated; and recites the partnership and other 
matters therewith connected as inducement to said settlement. 
But the plaintiffs as creditors cannot ask the aid of a Court 
of Equity to have a sale of the property of their debtor, because 
they have not obtained any judgment for their debt, nor sued 
out an execution by which a lien has been created on that pro- 
perty. In the language of this Court on former occasions, “‘no- 
thing is clearer, than that a mere creditor cannot, in equity, 
pursue his debtor’s property in the hands of a third per- 
[613] son.” Donaldson v. Bank of Cape Fear, 1 Dev. Eq. 
Rep. 107; Clark v. Banner, decided at this term. The 
remedy by attachment given by our acts of Assembly, must be 
sought in the courts which are authorized to administer it. If 
that remedy be not sufficiently extensive to reach the property 
which the plaintiffs would fain make liable for their debt, a 
Court of Equity has no right to enlarge the remedy by supple- 
mental legislation. In some States, we understand the attach- 
ment laws have been so modified as to authorize their Courts of 
Chancery to help creditors, before execution or judgment, to 
reach moneys due to, or property held for, non-resident debtors. 
Our State has not thought proper, and probably never will 
think proper, to confer this large and dangerous jurisdiction. 
The bill must be dismissed, and as against the representa- 
tives of John Wilson, deceased, with costs. © 
Per Cura. ' Bill dismissed. 
NOTE.—That a creditor, who has a legal claim, must establish it at law, and 
pursue the legal remedies, before he can ask the aid of the court of equity, see 
Brown vs. Long, 1 Ired. Eq. 190; Frost vs. Reynolds, 4 Ired. Eq. 494; Kirkpat 
rick vs. Means, 5 Ired. Eq. 220. The court of equity in this State will not aid 
in enforcing a judgment at law obtained in another State. It will lend its as- 
sistance only to enforce judgments obtained here. McClure vs. Bencini, 2 Ired. 
. 618. 
2 an act passed in 1852, ch. 50, and which is contained in the 20th, 21st, 
22d, 23d, 24th, 25th and 26th sections of 7th chapter of the Revised Code, pro- 
perty in the hands of executors and administrators may, under certain circum- 
stances, be attached in a court of equity, without obtaining a judgment at law. 
See the provisions of the act in the Revised Code, as above referred to. 





JOHN THORPE v. JOHN RICKS. 


Where A contracted for land, and placed one-third of the purchase-money in the 
hands of B, who completed the purchase, and then leased the land to A, re- 
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serving rent, at the rate of twelve and a half per cent. upon the sum advanced 

by him, and gave a bond to A., to convey to him at the expiration of the term, 

upon the payment of the advance and rent, with interest on the latter, and A 

was embarrassed, and made permanent improvements, it was held, that the ar- 

rangement was a mortgage to secure an usurious loan; and that a purchaser 
of A’s interest at execution sale had a right to redeem. 

The act of 1812, (1 Rev. stat. c. 45, sec. 5,) subjecting equities of redemption to 
execution, extends to those subjected to redemption by construction of a 
Court of Equity as well as those expressly made so by the terms of the 
mortgage. 

A sheriff’s deed for an equity of redemption is effectual, although it does not 
describe the land as under mortgage; the act of 1812 being in this respect 
merely directory. 

An execution purchaser of an equity of redemption need not make the mort- 
gagor a party to his bill for redemption. 

The bill was originally instituted by the plaintiff against John 
Ricks and Hardy W. Hatton. The latter died pending the suit, 
and it was supposed to abate as to him, and was brought to a 
hearing against Ricks only. Upon the pleadings and proofs 
the facts were, that a short time before the 20th of May 1833, 
Hatton contracted with Mrs. Temperance Alston, to pur 
chase an improved lot in the town of Nashville, at the [614} 
price of $450, to be paid in cash. Not being able to raise 
more than $150 of the price, the defendant Ricks advanced the 
residue, $300, and paid the whole to Mrs. Alston, and by an 
arrangement between him and Hatton, took a deed for the lot 
to himself. On the same day Hatton executed his single bill 
to Ricks, securing to the latter the sum of $112 50, in three 
annual instalments of $37 50 each, for the rent of the lot for 
three years; and Ricks executed a bond to Hatton, wherein it 
was recited, that Ricks had bought the lot, and leased it for 
three years to Hatton, at the annual rent of $37 50; and that 
the lot was bound for the payment of the rent, and was not to 
be liable for the payment of any other debts; and it was there- 
upon declared, that if Hatton should pay the rent as it fell due, 
and also the further sum of $300, then Ricks was to convey the 
lot to Hatton. The instrument also provided that Hatton was 
to take the lot under all incumbrances: that Rieks was not 
bound to put him in possession, but that he, Hatton, was to ob- 
tain possession in a peaceable way, or in any other way the law 
permitted. At the time of this transaction, Hatton was deeply 
indebted, and continued so until August 1826, when he died 
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insolvent. Among other creditors at that time was Henry 
Blount, who, in August 1833, came to a settlement with Hat- 
ton, took a note for $173 52, and in November following ob- 
tained a judgment for the amount. An execution issued upon 
this judgment, which was levied upon Hatton’s interest in the 
lot, and in February 1835, the sheriff sold that interest, what- 
ever it might be, and subject to the claim of Ricks; when the 
plaintiff purchased it, and took a deed purporting to convey the 
estate of Hatton therein. At tbe time of the purchase from 
Mrs. Alston, the lot, independently of the buildings on it, was 
worth $300. Hatton took possession immediately upon this 
purchase, and put additional improvements on it, worth 
{615] $150; and continued in possession up to the day of the 
sale to the plaintiff, when the lot with all its improve 
ments was worth $800. The plaintiff, after his purchase, as the 
assignee of Hatton, claimed of the defendant to redeem the lot 
upon the payment of $300 and interest; the defendant refused 
to allow such redemption, but offered to convey to the plaintiff, 
on his paying the sums of $300 and $112 50 for the rents, with 
interest on the latter from the times when the several instal- 
ments became due, or to refund to the plaintiff the $150 advan- 
ced by Hatton, if the plaintiff would convey the lot to him. 
The plaintiff prayed, that upon his paying to Ricks the sum 
of $300 and interest thereon, he, Ricks, might be decreed to 
convey the lot to him. 


The case was argued by Devereux, for the plaintiff; and 
Badger, for the defendant. 


Gaston, Judge, after stating the facts as above, proceeded:— 
It is insisted, that the plaintiff is not entitled to the decree for 
whieh he prays. The first objection made, is that Hatton 
never had any estate (other than a term for years) in the lot: 
that the same was purchased by Ricks, and leased to Hatton 
for a fair rent; and that the agreement of Ricks only gave Hat- 
ton a right to purchase from Ricks, upon the conditions and 
terms therein stated. The Court is entirely satisfied that this 
objection is unfounded. Whatever may be the forms with 
which the transaction was invested, it is manifest that, in truth, 
the purchase was made by Hatton, who actually paid one-third 
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of the purchase-money: that Ricks advanced to Hatton the sum 
necessary to make up the residue of the price: that the con- 
veyance was made to Ricks as a security for this advance: that 
the contract of lease was a mere contrivance to obtain twelve 
and a half instead of six per cent. interest upon the money so 
advanced; and that Hatton had aclear right in equity to re- 
deem the lot on payment of what was bona fidedue. The con- 
tract with Mrs. Alston was made by Hatton in his own name, 
and exclusively for his own benefit. Ricks was never 

known in the transaction, until the moment when the [616] 
contract was to be executed. It is admitted by Ricks, 

that one-third of the price paid for the lot was Hatton’s own 
money, and it is not pretended that Ricks acknowledged him- 
self Hatton’s debtor therefor. No notice whatever is taken of 
this payment by Hatton in any of the writings. The defend- 
ant admits that Hatton applied to him for a loan of $300 to 
complete the purchase; says that he refused to lend; but being 
pressed by Hatton, he at length concluded, as an accommoda- 
tion to Hatton, to buy the lot himself upon Hatton’s advancing 
what money he could, (the $150,) and afterwards to let Hatton 
have the title upon the terms mentioned. Independently of 
these circumstances, the written agreement manifests that the 
parties regarded the purchase as Hatton’s. Why the stipula- 
tions that Hatton is to take the lot under its present incum- 
brances, and to get the possession as he can? In the view we 
take of the transaction, these are reasonable stipulations; but if 
the purchase were solely on Ricks’s account, and Hatton’s oc- 
cupation were as Ais tenant, it is exceedingly difficult, if not 
impossible, to account for them. The subsequent conduct of 
the parties is explanatory of the transaction. Hatton continues 
to occupy the lot, increases its value by permanent improve- 
ments, and not a cent of rent is paid or demanded during the 





- occupation. When it is recollected that nothing is more usual 


than for oppressive money lenders to avail themselves of the 
necessities of a needy borrower, to obtain for themselves col- 
lateral advantages over and above the interest of the money 
they advance, and to clog the redemption of the pledge put 
into their hands or power by agreement—all manner of extor- 
tion and usury would be let in, if the forms here used, were 
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held sufficient to constitute Ricks the whole and absolute owner 
of the property. 

But it is objected, that if Hatton had a redeemable interest 
in this property, it was not such an interest as our act of 1812 
subjects to sale at execution. The first section of that act em- 
braces all lands and goods whereof any one may be seized or 
possessed in trust for the defendant in execution, and is un- 

questionably restrained in its operation to cases of mere 
[617] naked trusts solely for the defendant. Clearly the es- 

tate of Hatton was not liable to execution under this 
section. The second enacts that the “equity of redemption in 
all lands, tenements, rents and hereditaments which are now 
or hereafter shall be pledged or mortgaged shall, in like man- 
ner, be liable to any execution or executions hereafter sued out 
on any judgment against the mortgagor or mortgagors.” For 
the defendant it is contended, that this section embraces no 
equity of redemption, except such as arises upon formal mort- 
gages, where a conveyance of lands has been made by a debtor 
to his creditor, with an express proviso or defeazance that the 
same shall be void on payment of money at a certain day. It 
is worthy of observation, that the reason which has compelled 
the Courts to place the most rigorous construction on the sec- 
tion of the act respecting sales of trust estates, does not apply, 
in the construction of the section now under examination. A 
sale by execution of a trust estate entirely destroys the estate 
of the trustee, and transfers the land or chattel itself to the 
purchaser. We were bound, therefore, to hold, that no sale of 
a trust interest was contemplated by the statute, except where 
the trustee held simply for the benefit of the cestut que trust, 
as it would be indecent to suppose that the legislature intended 
by a sale of the debtor’s interest to disturb the interest of any 
other person. But asale, under the act, of an equity of re- 
demption, transfers to the purchaser simply the right of him 
entitled to redeem, and does not displace, or in any manner 
disturb, the right of the mortgagee. Moreover, whatever may 
be our opinion of the policy of the enactment, even should we 
suppose that it were better that the equity of redemption should 
be subjected to a creditor who had issued out execution, by a 
bill to redeem, instead of being set up to sale under execution, 
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we are bound to regard the policy approved by the legislature 
as that best for the community, and therefore to affix to their 
enactment such a reasonable construction as will advance that 
policy. Now it is obvious, that the great purpose of this enact- 
ment was to furnish an easy and expeditious remedy to credi- 
tors against debtors, who held redeemable interests, ac- 

tually of value, but not acknowledged at law, because [618] 
the whole legal estate was outstanding in another, and 

it is equally obvious, that if we adopt the narrow construction 
contended for, every debtor, by a slight change of form, may 
secure to himself such valuable interests, and place them be- 
yond the operation of the statute. The very case before us is 
an apt illustration of this position. An embarrassed man ob- 
tains a loan upon a pledge of property, purchased by himself, 
and in order to effect that purchase; but instead of taking the 
legal title to himself, and giving a formal mortgage to the 
lender, he has the legal title made directly from the vendor to 
the lender, taking from the latter an instrument which mani- 
fests that such title was made but as a security for the loan, 
and then the judgment of his creditor cannot reach it. Weare 
aware of the inconveniences which may result from the sale of 
interests as equities of redemption, where the right of redemp- 
tion may not be express—may indeed be doubtful—but we feel 
ourselves bound to hold, that whatever a Court of Equity—the 
appropriate tribunal for passing upon such inquiries—holds 
to be an equity of redemption in lands, is, by force of express 
legislation, liable to sale under execution. 

It is further objected, that the sheriff’s deed in this case, if 
the sale were valid, is insufficient, because it does not follow 
the directions of the act which makes it “the duty of the 
sheriff,” when he sells an equity of redemption, to set forth in 
his deed, “that the said lands, tenements and hereditaments 
were under mortgage at the time.” If we regarded this objec- 
tion as well founded, we should not dismiss the bill’ therefor; 
but afford the plaintiff an opportunity to have a deed made in 
better form. The objection is purely formal; as unquestion- 
ably, in the present case, the levy was made upon this equity, 
the sale was made subject to Ricks’s legal title or mortgage, it 
would be the duty of the sheriff to execute a deed in approved 
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Jorm; and the deed, when so executed, would relate back to, 
and have effect from, the time of sale. But we do not deem it 
necessary to defer the decree for this reason. It seems to us 
that the clause is simply directory to the sheriff. It is advisable, 

for many reasons, that this direction should be observed; 
[619] and sheriffs onght to take care not to disregard it. But 

we do not feel ourselves justified in declaring, that the 
deed does not convey what it purports to convey, and what was 
actually purchased—the interest of Hatton in the lot. 

Finally it is objected, that the plaintiff is not entitled toa 
decree, until he shall make the personal and real representa- 
tives of Hatton parties to this action. The question, what par- 
ties are necessary or proper to be made, is felt by all convers- 
ant with the proceedings of Courts of Equity, to be sometimes 
the most perplexing which can be presented. The general rule 
is, that all persons having an interest in the object of the suit, 
ought to be made parties, and the general rule is thus estab- 
lished for two purposes; the one, that no man’s right shall be 
decided without affording him an opportunity to be heard; and 
the other, that when a decision is made, it shall provide for the 
rights of all, whose interests are immediately connected with 
the decision. But even this general rule is subject to so many 
exceptions, and is in some cases so difficult of application, that 
& mere recurrence to it will not readily settle the question of 
proper parties. Hatton’s representatives are not wanted here 
because of any decision asked against them. If they ought to 
be here, it must be that provision may be made to prevent the 
defendant from being hereafter harassed by them. The pos- 
sibility that they may institute a suit against Ricks, does not, 
in the opinion of the Court, furnish a sufficient reason for re- 
quiring that they should be parties to this bill. The elementa- 
ry books and the adjudged cases lay it down very clearly, that 
a bankrupt is not a necessary party to a bill brought by his as- 
signees; yet we suppose it cannot be controverted, that if a de- 
cree should be rendered upon such a bill, it would be compe- 
tent for the alleged bankrupt to bring his own bill or action, 
denying the bankruptcy, and the validity of the assignment. 
So it is laid down, that, where a mortgagor or mortgagee makes 
an assignment of all his interest, the assignee may institute his 
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bill, without making the assignor a party. But certainly, the 
assignor will not be precluded by the decree rendered, from 
asserting his right, afterwards, denying the fact of or the 
operation of the assignment. The reason given in all [620) 
these cases is, that upon the matters charged in the bill, 
the assignor is seen to have no interest, and therefore, the bill 
cannot be demurred to, for want of parties. If the assignment 
ebarged be admitted by the answer, then upon that admission, 
the assignor has no interest. If the assignment be denied, the 
plaintiff is bound to prove it upon the hearing, and it being es- 
tablished, the Court judicially finds the fact, that the assignor 
has no interest. If a defendant, when a claim is advanced against 
him, apprehends injury, because of a conflicting claim asserted 
by another, he can take the proper measures to make the par- 
ties asserting such claims interplead with each other, so that the 
Court may adjudge to which of them the disputed right be- 
longs; and he may be completely indemnified. But it is enough 
for any plaintiff asking relief, to bring before the Court al who, 
according to his allegations, supposing them true, have any in- 
terest to be affected by the relief asked. The Court does not 
see any substantial distinction in this respect, between an as- 
signment alleged to have been made by act of the party, and 
one made by act of law, provided that the assignment in each 
case be complete. In either case, where the assignment passes 
the entire interest, and the plaintiff simply claims to have that 
interest, against one denying it, the assignor seems not to be a 
necessary party. In both, where the assignment is partial, or 
leaves an interest either legal or equitable in the assignor, the 
latter is a necessary party. The present case, according to the 
pleadings, is one in which there would have been less ground 
for requiring the assignor to be a party, than usual. The dis- 

pute here, is not so much about the facts, as upon the law of 
the Court arising upon the facts; and it must be presumed, that 
whatever is now declared to be the law of the Court will be 
held so, whoever may hereafter attempt to impeach it. 

It is the opinion of the Court, that the plaintiff is entitled to 
a decree, that, upon his paying to the defendant, on or before 
the 15th of June next, the sum of $300, with interest from the 
20th of May 1833, Ricks shall make a conveyance, to be ap- 
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proved by the clerk of this Court, of the lot in question, 
[621] with covenants against his own acts and incumbrances; 
shall surrender up to this Court to be cancelled, the sin- 
gle bill uf Hatton herein before mentioned; and as the right of 
the plaintiff to redeem has been unconscientiously resisted, the 
plaintiff is entitled to recover custs. 
Per Curiam. Decree accordingly. 


NOTE.—Upon the question of parties, see Polk vs. Gallant, 2 Dev. & Bat. Eq. 
353; Thompson vs. McDonald, Ibid, 463; May vs. Smith, Busb. Eq. 196; Corner 
vs. Stevenson, 3 Jones’ Eq. 95. As to the subject of the sale under exeeution of 
equities of redemption, see Hoke vs. Henderson, ante, 119, and the note thereto, 


THOMAS FLEMING et al. v. WILLIAM SITTON. 


A deed of bargain and sale, with a proviso avoiding it, upon repayment by the 
vendor of the purchase-money, is prima facie for a conditional sale, and shall 
not, in the absence of all fraud on the part of the vender, be turned into a 
mortgage securing the purchase-money as a debt. 

Upon a bill to foreclose a mortgage, a sale may be decreed, but an award of 
execution for the balance, after applying the proceeds, is erroneous. 

The question of debt or no debt cannot be tried by a court of equity, unless there 
is no remedy at law, as in cases of lost bonds and the like. 


The allegations of the bill were, that the defendant purchased 
goods of the plaintiffs, residents of Charleston, to the amount of 
$1,502 84, and on the 19th of May 1832, gave a note at six 
months, for the amount: that the defendant neglected to take it 
up, and the plaintiffs, becoming doubtful of his solvency, went 
to the residence of the defendant, at Waynesville, in Haywood 
county, and requested further security: that the defendant then 
confessed his inability to give any additional security, unless it 
was a mortgage upon an improved lot in Waynesville, which 
he represented as being worth $3,000: that confiding in this re- 
presentation of the value, the offer was accepted, and the plain- 
tiffs agreed to suspend the collection of their debt until the 11th 
of January 1834: that on the 14th of September 1832, the de- 
fendant executed a mortgage of the lot, to secure the payment 
of the debt due them in Charleston: that after its execution the 
defendant insisted upon the cancellation of the note for $1,502 
84; assigning as a reason for so doing, that it was customary to 
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surrender the note when a mortgage was given to secure 

it, and insisting that unless this was done, he might be [622] 
called upon to pay the debt twice: that the plaintiff be- 

ing ignorant of such things, and supposing that the mortgage 
deed would be suflicient evidence of the debt, consented to this 
arrangement. 

The plaintiffs then alleged, that the defendant had not paid 
the mortgage debt, and when being called on, had denied that 
he owed them any thing, insisting that he had sold the lot and 
improvements to them absolutely, fur the debt of $1502 84: 
that the value of the property was but $600 or $800, and their 
debt with interest $1800. They averred that the whole plan 
originated in a fraudulent design to cheat them. 

The prayer was, that the lot might be sold, and the proceeds 
applied to the payment of the debt due the plaintiffs, and that 
they might have execution for the residue of it. 

A copy of the mortgage was filed as an exhibit; it was in form 
a deed of bargain and sale for the lots, with a covenant of quiet 
enjoyment, executed by the defendant to the plaintiffs, in con- 
sideration of the sum of $1502 84, with a proviso, that “if the 
said William Sitton, his heirs &c., doth or shall, well and truly 

. pay to, &c. the assumed sum of $1502 84, in the city of Charles- 
ton, on or before &c., then the above indenture to be void, or 
otherwise to be and remain in full force and value in both law 
and equity.” 

The defendant in his answer, denied that it was his intention, 
or that of the plaintiffs, to take a mortgage of the lot, but that 
both parties had a conditional sale in view, and that the condi- 
tion was inserted for his benefit, as he then believed the pro- 
perty worth more than the debt: that it had cost him more, and 
that one of the plaintiffs was on the premises and examined it. 
He denied all fraudulent misrepresentation of the value; and 
admitted that it was doubtful whether the lot would now sell 
for the amount of the purchase-money and interest. 

The depositions of the attesting witnesses werefiled,and [623] 
the substance of them is stated in the opinion of the Court. 

His Honor Judge Pearson, at Haywood on the last Spring 
Circuit, by his decree, declared that the debt due by the de- 
fendant to the plaintiffs still existed, and that the indenture 

[Dev. & Bat. Eq., Vol: 1.—*389.] 
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was a mortgage; and ordered a sale of the lots, and in case the 
sale did not realize a sum equal to the debt, that execution 
should issue for the residue. 

From this order the defendant appealed. 


Badger, for the defendant. 
No counsel appeared for the plaintiffs. 


Rurriy, Chief Justice—The Court is of opinion that so much 
of the decree as requires the defendant personally to pay to the 
plaintiffs the mortgage debt and interest, and awards execution 
for the same, or any part of it, is erroneous. 

The jurisdiction of equity in mortgages is simply to decree 
redemption or foreclosure. To that end the Court directs ac- 
counts to be taken of the sum due, in order that it may be known 
how much the mortgagor must pay to entitle him to a recon- 
veyance, or to prevent his equity of redemption being foreclosed. 
Of late years, a beneficial practice has gained favor, until it may 
be considered established in this country, not absolutely to fore- 
close in any case, but to sell the mortgaged premises, and apply 
the proceeds in satisfaction of the debt: if the former exceed the 
latter, the excess is paid to the mortgagor; if it fall short, the 
creditor then proceeds at law on his bond or other legal securi- 
ty, to recover the balance of the debt. Gillis v. Martin, 2 Dev. 
Eq. 470. In Lansing v. Goelet, 9 Cowen, 346, Chancellor Jonzs 
treats the subject much at large, and with great learning. 

But the debt is never recovered in the Court of Equity on 
bill for foreclosure. Debt or no debt is purely a legal ques- 
tion, and the parties must try it at law. The Court of Equity 
acts only upon the equitable security, not upon the debt. It 
makes the pledge absolute, but it cannot decree the indepen- 
dent payment of the money due, over, beyond the value of the 

pledge. His Honor, therefore, erred in the decree as 
[624] pronounced; because, he therein merely declares, that 

the defendant owed the plaintiffs a certain sum at the 
date of the mortgage, and that the same with interest is wholly 
unpaid; and therefore decrees that the defendant pay to the 
plaintiffs their said debt and interest; and to that end, that a 
sale of the premises be made, and after applying the proceeds, 
that execution go against the estate or person of the defendant 
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for the residue. Upon the facts upon the face of the decree, 
therefore, it cannot stand. 

Nor do we think that the allegations of the bill and the proofs 
will enable this Court to supply the defect in the decree, by 
declaring the facts necessary to support it. There are cases in 
which this Court will decree the payment of a legal money de- 
mand. If the bond or other security be lost by time or ac- 
cident, the jurisdiction is established; a fortiors, it exists when 
the creditor has been deprived of them by the fraud of the other 
party. The object of the bill was to charge that case. The 
mortgage contains no acknowledgment of debt, or covenant to 
pay money. It purports to be a bargain and sale for two lots 
of land in fee simple, in consideration of the sum of $1502 84, 
paid by the plaintiffs to the defendant, on the day of the date, 
19th of March 1832, with covenants of general warranty; with 
@ proviso, to be void upon payment of the same sum in Charles- 
ton, South Carolina, by the defendant, on the 11th of January 
1834. On its face therefore, it would not appear to be con- 
nected with a personal debt of the defendant. The bill charges, 
however, that it was; that in truth he owed the plaintiffs that 
sum for merchandize before sold, and for which they held his 
note; that, doubting his solvency, they wished further security; 
and that the defendant proposed to give a mortgage on this 
property, by way of additional security, which they agreed to 
accept; it being represented to them that the property was of 
value to answer the debt. The bill then states, that when the 
defendant was about to execute the deed, he claimed to have 
his note surrendered and cancelled, which they acceded 
to, upon the belief that the defendant was better ac- [625] 
quainted with business than they were; and that the deed 
would be sufficient evidence of the debt, and also the lots a suf- 
ficient security; and the bill thereupon charges, that in truth 


_ the lots will‘not pay more than half the debt, and that the de- 


fendant knew it at the time, and designed by his assertions to 
the contrary to obtain the surrender of his note upon a false 
pretence, and to cheat them out of the money. 

It is manifest, that the whole fraud consists in the alleged 
false representations as to the value of the property. It is not 
a fraud to obtain a personal discharge from a debt, by suab- 
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stituting a real security. It is often a better security, and to 
the advantage of the creditor to get it. The circumstances of 
the defendant were doubted by the plaintiffs, as the bill admits; 
and it is not improbable that the creditors should prefer the 
mortgage without any security against the original debtor, to 
his note or bond without the mortgage. The question is, did 
they, or had they reason to expect both or only one? The pre- 
sumption is, the latter only, because they say, they consented 
to give up the note. But they complain that they were en- 
trapped into that. The answer is positive and precise to the 
contrary; and states, that it was distinctly understood that the 
lots were to be the only security; and that the reason why he 
insisted on the clause for redemption was, that the defendant 
really thought them worth more and hoped to redeem them. 
He admits that in that, he has been disappointed, and the lots, 
like most property at county court houses in the back country, 
have fallen. In these statements, the answer is supported by 
the subscribing witnesses to the deed. They prove that at the 
execution of the mortgage, the value of the lots was from $1,200 
to $1,500; and that, upon one of them advising the defendant 
not to redeem them, but let them go at the price, the defend- 
ant said, they had cost him more and were worth more, and 
that he would redeem them, if he could. The other witness 
says, he thinks the lots are now worth the whole debt. 
[626] Consequently the foundation laid in the bill, for a per- 
sonal decree against the defendant, sinks under the proofs. 
As, however, the plaintiffs may possibly recover at law on 
the original sale and delivery of the goods, or in some other 
way, the Court will not simply foreclose the mortgage; but so 
much of the decree as directs a sale of the premises may be 
affirmed. The residue of the decree must be reversed with costs 
in this Court, without cost to either party in the Court below. 
Per Curia. Decree reversed. 


NOTE.—The case of King vs. Kincey, 1 Ired. Eq. 187, is another instance of 
@ conditional sale which the court refused to treat as a mortgage. 

That a sale will be ordered, in preference to a decree of foreclosure on a bill 
to foreclose, unless both the parties prefer the latter, is now well settled. Green 
vs. Crockett, 2 Dev. & Bat. Eq. 390; Ingram vs. Smith, 6 Ired. Eq. 97; Averett vs. 
Ward, Busb. Eq. 192. 
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JAMES TRICE v. WILLIAM PRATT et al. 


Where several persons agreed to purchase land at a sale by the clerk and mas- 
ter, and one of them bids it off, the act of 1819, (1 Rev. Stat. c. 50, sec. 8,) 
avoiding parol agreements for the sale of land, does not bar the claim of his 
associates; neither is it a defence to a bill by them that they had a remedy by 
petition. 


The allegations of this bill were, that under an order of the 
Court of Equity for the county of Orange, upon the petition of 
the heirs of William Dilliard, the clerk and master (a defend- 
ant) was directed to sell a tract of land described in the bill: 
that the plaintiff and defendant, with William E. Anderson, 
(also a defendant,) became the purchasers thereof as tenants in 
common, the defendant Pratt bidding for and in behalf of them 
all, in pursuance of a previous agreement for that purpose: that 
the plaintiff and the defendants Pratt and Anderson gave joint 
bonds for the purchase-money to the clerk and master: that 
Anderson afterwards transferred his interest in the purchase to 
the plaintiff: that the purchase-money had been wholly paid, 
viz: two-thirds by the plaintiff, and one-third by the defendant 
Pratt: that the plaintiff had required a deed for his undivided 
two-thirds from the clerk and master, but had been refused, be- 
cause the defendant Pratt had forbidden its execution, and had 
demanded a conveyance of the whole to him, as the sole 
purchaser thereof. The prayer was fora conveyance, [627] 
and for general relief. 

The clerk and master permitted the bill to be taken pro con- 
Jesso against him; and the defendant Anderson in his answer 
admitted its allegations to be true. Pratt in his answer ad- 
mitted that he had demanded from the clerk and master a con- 
, vVeyance of the whole land; and had forbidden him to execute a 

_ deed for any part of it to the plaintiff; and insisted that he had 
a right to do so, because he did not make the purchase in pur- 
suance of the agreement charged in the bill, but in his own 
name, and on his own account; because he never agreed to let 
the plaintiff and Anderson have any share in the land—and if 
he did, such agreement was by parol, and therefore void, under 
the act of 1819 avoiding parol contracts for the sale of land and 
slaves; because, although the plaintiff had paid two-thirds of 
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the purchase-money, it was done without his, Pratt’s, consent, 
who could not prevent such payment, as the plaintiff and An- 
derson were his sureties to the bond for the purchase-money; 
because the plaintiff, if entitled to the relief sought by his bill, 
might have obtained it by a motion or petition to the Court; 
and further, that he had understood, that the payment made by 
the plaintiff was not in cash; but by receipting to the clerk and 
master for so much money on account of the shares of the land 
belonging to the wife of the plaintiff, who was an heir of Wil- 
liam Dilliard, and to other heirs of said Dilliard, to whom the 
plaintiff was guardian; and therefore that he, Pratt, was appre- 
hensive that those shares being thus received, without being 
duly secured and settled, the purchase-money might, in equity, 
be held not to have been fully paid, and that he might be made 
liable for some part thereof. 


W. A. Graham, for the plaintiff. 
W. H. Haywood, for the defendant Pratt. 


Gaston, Judge, after stating the case as above, proceeded: — 
All these objections are unfounded. The proof is satisfactory, 
that the purchase was made by Pratt, Trice and Anderson, in 
pursuance of a previous agreement, through Pratt, who was ap- 

pointed to bid for that purpose. The act of 1819 has no 
[628] bearing on the transaction; for it is not a parol contract 

for a sale of land from Pratt to his co-purchasers; but a 
contract for a sale, and a judicial sale, which may be by parol 
between the clerk and master on the one hand, and the joint 
purchasers on the other. If the parol evidence of the joint pur- 
chase needed any confirmation, it is put beyond all doubt bya 
petition for partition filed by the defendant Pratt against the 
plaintiff, in which the plaintiff is stated to be the owner of two 
undivided two-third parts of the land, and the petitioner of the 
other third; and by a written agreement between the said de- 
fendant and the plaintiff, and an award thereupon by persons 
chosen for that purpose, providing for the temporary occupa- 
tion of the land until a final partition should be made. 

Whether a summary remedy might have been had by mo- 
tion or petition, it is needless to inquire. Certainly the Court 
might, and in case of serious controversy, probably would, have 
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declined acting in a summary way, and required a formal bill 
to be filed. But it cannot be an objection to the formal and 
solemn mode of proceeding, that it is formal and solemn, and 
affords to the defendant the most ample opportunity of vindi- 
cating his supposed rights. 

The defendant has offered no evidence to support the truth 
of what he has “understood” respecting the mode of payment 
which was pursued by the plaintiff; and therefore we cannot 
find the allegation true. The payment of the whole purchase- 
money is expressly proved by the deposition of the clerk and 
master, which has been taken by order of the Court; and no 
interrogatory has been put to him on the part of the defendant 
as to the mode of payment. Upon the admitted ground that 
the whole purchase-money has been duly paid, the defendant 
has required a conveyance of the entire trust to himself; and 
the plaintiff asks for a conveyance of two-thirds to him; and the 
clerk and master stands ready to convey, as soon as it shall be 
judicially ascertained whether the purchase was made solely 
by Pratt, or jointly by him and his alleged associates in the 
transaction. 

The plaintiff is entitled, we think, to the decree he [629] 
asks for; and the cost of the suit must be wholly paid by 
the defendant Pratt. 

Per Curiam. Decree accordingly. 


NOTE.—The act of 1819, herein referred to, is contained in the 11th section 
of the 50th ch. of the Revised Code. 

The main question decided in the cage is fully sustained by Hargrave vs. King, 
6 Ired. Eq. 430; Cloniger vs. Summit, 2 Jones’ Eq. 518, and Cousins vs. Wall, 3 


Jones’ Eq. 48. e 





WILLIAM G. STRICKLAND v. JOSEPH FOWLER, Admr. et al. 


Gross laches is a defence to a bill for a specific execution of a contract; but what 
will amount to it, depends upon the circumstances of each case. A delay for 
nine years will bar a bill seeking the performance of an agreement to sell the 
life interest of an old person in a lot of slaves, and an account of their hire; 
for during the time delayed, the defendant has taken the risk of the life- 
estate. 


The facts of this case, as found by the Court, were as follows: 
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John P. Strickland, the father of the plaintiff, was entitled to 
nine slaves for the life of his wife, with remainder to her chil- 
dren. An execution issued against him, and his interest in these 
was sold to one Newton Wood, in the year 1827. At the sale, 
Wood agreed to buy the negroes, and permit the plaintiff to 
redeem them, upon paying a debt due him by J. P. Strickland, 
together with the sum he might bid for them. This agreement 
never was executed; and in the year 1829, the plaintiff and his 
brothers and sisters filed their bill against Wood, praying for 
security of their rights as remainder-men. In his answer to 
that bill, Wood submitted to deliver up the negroes upon being 
satisfied for his debt and advance. This bill was filed in the 
year 1836: it set forth the death of Wood: that the defendant 
Fowler had proved his will; and that either he or the other de- 
fendants, the children of Wood, held the negroes: that Mrs. 
Strickland, the mother of the plaintiff, was still alive; and it 
prayed an account of the hires of the negroes, and tendered to 
pay the balance of Wood’s claim, if any should exist; and fora 
specific execution of the contract. 

The defendant Fowler, in his answer, stated that he 

[630] had settled the estate of Wood as early as the year 1833, 

and delivered the negroes to the other defendants; and 

all the defendants relied upon the act of limitations, and the 

act of 1819, avoiding parol agreements for the sale of land and 

slaves; and insisted upon the daches of the plaintiff in not soon- 
er bringing forward this claim. 


Badger, for the plaintiff. 
W. H. Haywood, for the defendant. 
e 


Dantzt, Judge, after stating the facts as above, proceeded: 
+ There is no evidence in the cause excusing the plaintiff’s laches. 
In decreeing or not decreeing specific performance of an unob- 
jectionable contract, the Court, it is said, has a discretion,—and 
so it has;—but it is a regulated and judicial discretion, gov- 
erned by established rules of equity. 1 Mad. O. P. 362. One 
of these rules is, that if there has been gross laches in a plain- 
tiff, a specific performance of an agreement for the purchase of 
an estate will not be decreed. 1 Mad. O. P. 415. 
What shall be deemed Zaches so as to prevent the Court de- 
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creeing specifically, will very much depend upon the circum. 
stances attending each particular case; and also whether the 
plaintiff is in or out of the possession of the estate; (vide the ca- 
ses cited in 1 Mad. C. P. 417, 418.) The purchase here, was, at 
the first, but for the life of an old lady, The plaintiff has lain 
by until perhaps the hires of the slaves may pay the debt, The 
risk of the life of Mrs. Strickland, and of the lives of the slaves, 
and the risk of the loss of evidence as to the terms of the con- 
tract, have been, all the time, at the expense of the defendants, 

A lot of slaves in this country, will almost necessarily mate- 
rially change their value in seven or eight years. Shall the 
plaintiff, after such a lapse of time, and after filing his bill for 
a ne eweat, be now permitted to have the amount of the hires 
carried to the credit of Wood’s debt, and to call for a specific 
performance? It would certainly be very much in the teeth of 
what was said by Lord Atvantey, that a party cannot call upon 
a Court of Equity for a specific performance, unless he 
has shown himself “ready, desirous, prompt and eager.” [631] 
5 Ves. Rep. 720, note. We are of opinion, that the laches 
of the plaintiff, taken in connection with the other circumstan- 
ces in the case, precludes us from giving him a decree; and on 
this point the bill must be dismissed. We give no opinion as 
to the effect of the act of 1819 on the agreement, 

Perr Ovrram. Decree accordingly. 


NOTE.—See Falls vs. Carpenter, ante, 237, and the cases referred to in the 
note thereto, 





MARY SHINE v. LITTLEBURY WILCOX, 


A tenant for life may, in this country, clear land for cultivation, if necessary ta 
his enjoyment of the estate, and if done with a due regard to the relative pro 
portion of wood and cleared land which should be preserved upon it. 

Permitting cleared land to grow up in secondary growth is not waste. 


Thomas Hudson devised the tract of land whereon he resided 
to his wife for and during her natural life; and after the death 
of his wife to the plaintiff. 

The defendant married the widow of the testator; and the 
plaintiff filed this bill against him, for and on account of the 
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value of waste alleged te have been committed by him. The 
waste was denied by the answer. 

The testimony established that there was cleared ground upon 
the tract sufficient for the employment, and in the opinion of 
several of the witness, for the profitable employment, of the 
slaves which belonged to Mr. Wilcox at the time of the inter- 
marriage: that the land was thin and much worn by previous 
cultivation: that the defendant occasionally let out parcels of 
this land: that since February 1828, the defendant had cleared 
between fifty and seventy acres of the woodland: that this was 
done gradually by cutting down for fuel and the uses of the 
plantation the wood growing thereon, which had been much 
injured before he came into possession, and never had been 
plentiful: and that he has turned out a part of the exhausted 

land, and suffered it to grow up with the ordinary second 
{632] growth of the country. There was no evidence, unless 

the fact was to be inferred from this testimony, that any 
permanent injury has been done to the inheritance; and the 
only witnesses examined to that point declared, that in their 
judgment, it had net been deteriorated in value. 


Badger, for the plaintiff. 
The Attorney General, for the defendant. 


Gaston, Judge, after stating the case as above, proceeded as 
follows:—It is insisted, on the part of the plaintiff, that the 
clearing of woodland is in itself waste; and that the only ex- 
ception to this general law is when such clearing is necessary 
for the useful enjoyment of the land by the tenant for life. We 
are of opinion, that this position is laid down too broadly. Ac- 
cording to the adjudications in this State, and in most of the 
States of the Union, the cutting down of timber is not waste, 
unless it does a lasting damage to the inheritance, and deterio- 
rates its value; and not then, if no more was cut down than was 
necessary for the ordinary enjoyment of the land by the tenant 
for life. Shepard v. Shepard, 2 Hay. 382; Ballentine v. Pay- 
ner, Ibid. 111; Jackson v. Brownson, 7 Johnson’s Rep. 227; 
Owen v. Hyde, 6 Yerger’s Tenn. Rep. 334. While our ances- 
tors brought over to this country the principles of the common 
law, these were nevertheless necessarily accommodated to their 
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new condition. It would have been absurd to hold that the 
clearing of the forest, so as to fit it for the habitation and use 
of man, was waste. And at this day, when a large proportion 
of our lands is yet wild, the reduction of part of a tract to an 
arable state may be highly beneficial to the owner. Whether 
it has been beneficial or injurious to him, is a question of fact, 
which must depend on the relative proportion of the cleared to 
the woodland, on the comparative value or worthlessness of the 
trees destroyed, and on the ordinary use made of the trees in 
the part of the country where the land is situated. 

It is not shown, in this case, that the trees cut down by the 
defendant were valuable for sale, cr for any other pur- 
poses, than for the support of the plantation; nor that a [633] 
deficiency was thereby caused of timber sufficient for its 
permanent support after it should come into the possession of 
the plaintiff. The exception to the general law of waste, as 
above laid down, owes its origin also to the usages of the coun- - 
try, and to the necessities of widows—the most frequent tenants 
for life that we have amongst us. The provision for life was 
regarded as designed for their support; and such an use of the 
land as was necessary for that support, and as prudent pro- 
prietors were accustomed to make of their own, was deemed to 
have been intended in the provision; although the value of the 
estate might be somewhat impaired thereby. 

We hold also, that the turning out of exhausted lands is not 
waste. An improved system of agriculture has commenced 
with us, which we hope will in time supersede the present 
slovenly, and, as it respects the country at large, injurious 
course of husbandry. But as yet the usage is almost universal, 
of cultivating the cleared land until it is worn out, permitting 
it to rest, and grow up with pines and scrubby oaks, in order 
to shield it from the sun, and return by their straw and leaves 

' @ portion of the fertility it once possessed; and clearing new 
ground to supply the place of that given back to nature. While 
the tenant for life observes the usual course of husbandry of the 
country, and does no permanent injury to the estate of him in 
remainder, such tenant ought not to be deemed guilty of legal 

waste. 
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The bill is dismissed; but the Court does not consider this a 
case in which to decree costs to the defendant. 
Per Curiam. Decree accordingly. 


NOTE.—See, accordingly, Lambeth vs. Warner, 2 Jones’ Eq. 165. A tenant 
for life of land, entirely wild, may clear as much of it for cultivation as a pru- 
dent owner of the fee would, and may sell the timber which grew on that part 
of the land; but if such tenant cut down valuable trees, not for the purpose of 
improving the land, but for the purpose of sale, it will be waste, Davis vs. Gil- 
liam, 5 Ired. Eq. 308, 





’ 
[634] CHRISTOPHER MELCHOR et al. ». CHRISTIAN BURGER. 


The heir is not put to his election, when he claims personal property under » 
will, and land against it, the will not being executed so as to pass land; un- 
less an express condition is annexed to the gift of personalty, that he shall 
not claim the land. 


George Miller, by his will duly executed to pass personal 
property, but not sufficiently attested to pass land, bequeathed 
certain negroes to the defendant, the danghter of his deceased 
child, Esther Burger. The will then proceeded as follows; 

“It is further my will, that all the balance of my property, 
both real and personal, after my death, shall be divided and dis- 
tributed according to the laws of North Carolina, relating to 
the estates of intestates, with this exception alone, my said grand- 
daughter Christian shall not be entitled to receive any part of 
my estate, as heir-at-law of Esther Burger, deceased, other than 
that bequeathed to her in this will.” 

The plaintiffs, who with the defendant, as the child of Esther 
Burger, are the heirs at law of the testator, filed this bill against 
the defendant, in which they prayed that she should be com- 
pelled, if she elected to take the legacy bequeathed to her, to 
forego her right in the real estate which descended to the heirs 
of the testator; or if she insisted upon her right to the land, that 
she should give up the negroes to them. 

To this bill the defendant demurred, and the demurrer was 
sustained by his Honor Judge Toomer, at Mecklenburg, on the 
last Circuit; and the plaintiffs appealed. 


No counsel appeared for the plaintiffs. 
Caldvwell, for the defendant, submitted the case without argu- 
ment, 
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Gaston, Judge, after stating the case as above, proceeded:— 
Ever since the case of Woyes v. Mordaunt, which was decided 
in 1706, (2 ¥es. 581,) it has been holden an established princi- 
ple of equity, that where a testator by his will confers a bounty 
on one person, and makes a disposition in favor of another preju- 
dicial to the former, the person thus prejudiced shall not 

insist upon his old right, and at the same time enjoy the [635] 
bounty conferred by the will. The intention of the tes- 

tator is apparent, that both dispositions shall take effect, and the 
conscience of the donee is affected by the condition thus im- 
plied, that he shall not defraud the design of the donor by ac- 
cepting the benefit and disclaiming the burthen—giving effect 
to the disposition in his favor and defeating that to his preju- 
dice. The donee is therefore put to his election, either to take 
the thing given, and confirm the will; or, retaining what is his 
independently of the will, to surrender to the disappointed de- 
visees or legatees, so much of what the testator has given him, 
as will compensate them for the disappointment. It has how- 
ever been settled in England, at least as early as 1749, that a 
devise of freehold by one not having legal capacity to devise 
lands, or not executed according to the solemnities required by 
law in devises of lands, contained in a will valid as one of per- 
sonalty, did not impose on the heir disputing its validity an ob- 
ligation to elect between his rights as heir, and the personal 
benefits bequeathed by the will. Hearle v. Greenbank, 1 Ves. 
Sen. 306; 3 Atk. 695; Carey v. Askew, 8 Ves. 492; 1 Cox, 241; 
Goodrich v. Sheddon, 8 Ves. 481; Thellusson v. Woodford, 18 
Ves. 209. This modification of the general doctrine is founded 
upon the principle that the attempted devise affords no legal 
evidence of an intention in the testator to devise; or in the lan- 
guage of Lord Ersxryz, “a devise of real estate was considered 
a matter of so much solemnity and importance, that the law 
would accept no proof of the act, except what is required for 
the validity of the act.” 13 Ves. Jun. 223. The intention not 
being before the Court, the estate did not appear to have been 
devised away from the heir, and the will must be read by the 
Court as if such devise was notin it. Eminent judges have in- 
deed expressed dissatisfaction with this reasoning, and have 
thought, that however ineffectual the attempt to devise, the 
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Court might regard the attempt as indicating an intention to 
devise, which had failed to have legal effect, as clearly as in the 
case where the devisor attempts through mistake to devise an 
estate which belongs to another person. However this may be, 

the rule is there settled as a rule of property; and if no 
[636] more appears than a devise from the heir, and a bequest 

of personalty to him, in a will sufficiently executed to 
pass personal, but not sufficiently executed to pass real estate, 
it is a good will of the personalty; it is no will as to the lands; 
there is no implied condition of election; and the heir may keep 
the lands descended, and also take his legacy. 

We are not aware of any express adjudication in our State, 
in which this doctrine has been declared with respect to devises 
under our statute; but we know that it has been regarded by the 
profession as existing here in full force; and we know of several 
cases, and some of them involving property to a large amount, 
in which an election might have been implied, but for this sup- 
posed rule, and in which it was not attempted to be raised, be- 
cause of the conviction that it was a rule of property not to be 
controverted. We feel ourselves therefore bound so to consider it. 

But as a testator may qualify a bounty which he confers by 
any condition not contrary to law; and as a legatee in such case 
must take the bounty, if he take it at all, subject to the condition 
which the testator has annexed to the bequest, it was thought 
that if in a will sufficient to pass the personal, but not to pass 
the real estate, the testator annexes as a condition to a legacy 
given to his heir-at-law, that the legatees shall permit the per- 
sons named in the will to take the lands of the testator, the con- 
dition annexed would be effectual, although the devise was void; 
and the heir must surrender the lands, if he insist on the legacy. 
This was held in the case of Boughton v. Boughton, in 1750, by 
the same eminent lawyer, Lord Harpwicke, who decided the 
case of Hearle v. Greenbank, but the year before. In that case, 
by a will not executed according to the statute of frauds, real 
estate was given to A., and a legacy to the testator’s heir at law, 
his grand-daughter, and in the will was an express clause, that 
if any of his children, or any who might receive benefit by his 
will, should controvert any part thereof, and not comply with 
the whole, both as to real and personal estate, they should sev- 
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erally forfeit every claim under his will, and what was given to 
them should go to his residuary legatee. The Chancellor deter- 
mined that this express clause constituted the distinetion 
between this and the other cases: that in the other cases [637} 
where there was no condition expressed in the will, but 
the Court was to imply a condition on the dispositions in the 
will, it could notice no dispositions but those which were de- 
clared with the formalities prescribed by law; but where a con- 
dition was annexed to a personal legacy, the Court must exam- 
ine every part of that conditional bequest, let it relate to what 
it might—to personal or to real estate, or to any other matter 
whatever. See Boughton v. Boughton, 2 Ves. Sr.11. This dis- 
tinction between an express and implied condition is perhaps a 
subtle one. Sir Witt1am Grant indeed has observed, that he 
did not understand why a will, though not executed so as to pass 
real estate, should not be read for the purpose of discovering in 
it an implied condition concerning real estate, annexed to a gift 
of personal property, as it is admitted that it must be read when 
such condition is expressly annexed to the gift; for that if by a 
sound construction such condition is rightly inferred from the 
whole instrument, the effect would seem to be the same as if it 
were expressed in words. Bradie v. Barry, 2 Ves. & Beame, 
130. It was also regarded by Lord Kenyon as an unsatisfacto- 
ry distinction. Carey v. Askew, 1 Cox,241. And Lord Expox 
has said of it, that it was “such as the mind could not well fasten 
upon.” Sheddon v. Goodrich, 8 Ves. 197. Yet it has been uni- 
formly held to be well established, and is recognized as a fixed 
rule of property in the case of Ker v. Wanehope, 1 Bligh. 23-25. 
In the case before us, if we are at liberty judicially to notice 
all the dispositions made, or attempted in the will, there can be 
no doubt but that it was the testator’s intention that the defend- 
ant should not have any part of his estate, real or personal, ex- 
cept that specifically bequeathed to her. There were two modes 
by which this intention might have been carried into execution. 
He might in terms have annexed as a condition of the bequest, 
that she should relinquish and forego in favor of his other heirs 
and next of kin all her claim to the residue of his estate real 
and personal. Or he might have made a disposition of this re- 
sidue to these his other heirs and next of kin. We are obliged 
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to say that he has not adopted the former mode, but has 
[638] attempted to pursue the latter. The words “my grand- 
daughter shall not be entitled to receive any part of my 
estate as heir-at-law of Esther Burger, deceased, other than that 


bequeathed to her by this will,” are not subjoined by way of 
condition to the bequest in favor of his grand-daughter; nor do 
they contain in terms a forfeiture of the bequest in case she 
should insist on this claim. They are but a qualification of the 
clause in which he undertakes to dispose of this residue, and ex- 
cept her out of the number of those to whom the residue is given. 
“Jt is farther my will, that all the baiance of my property, both 
real and personal, shall be divided and distributed according 
to the laws of North Carolina relating to the estates of intestates, 
with this exception alone, that my grand-daughter shall not be 
entitled to receive any part, &c. &c.” It is a devise and be- 
} ae of the residue to certain persons, described by a general 

esignation which would embrace the defendant, were she not 
excluded, and from which therefore she is excluded. It must 
have the same operation as if the devisees and legatees had been 
named, instead of being described as a class, with an exception 
out of that class. Unfortunately for the plaintiffs, this dis 
sition must be read by the Court as though it were a disposition 
of the testator’s personal estate only, and therefore the condi- 
tion of election which the law of this Court implies, is between 
the specific bequest to the defendant, and the bequest of the 
residue of the personal estate. The defendant, as one of the tes- 
tator’s heirs at law, may therefore insist on her right to a share 
of the lands descended, without being compelled to make good 
the devise of these lands, inasmuch as the will contains no de- 
vise of them which she would disappoint. 

The case is felt to be a hard one. We see, that although the 
demurrer was sustained below, no costs Were given to the de- 
fendant. This we think was perfectly correct; but as there has 
been an appeal from the decree of the Superior Court, and this 
Court approves of that decree in ¢oto, the defendant is entitled 
to costs in this Court. 


NOTE.—Upon the doctrine of election in equity, see Wilson vs. Arny, ante, 
376, and the cases referred to in the note to that case. 

Wills of real and personal estate are now required to be executed with the 
same formalities. See Revised Code, ch. 119, sec. 1. No person is capable of 
making a will disposing of either kind of estate, unless he or she has attained 
the age of twenty-one years. Jbid, sec.2. An executor is a competent witness 
to a will of either kind of property. Jbid, sec.9. These and some other provi- 
sions put wills disposing of real and personal property upon the same footing, 
so that a will containing dispositions of both kinds of estate, cannot be good as 
to one, and not as to the other; and, therefore, one of the questions discussed 
and decided in this case cannot now arise under any will made since the Re- 
vised Code went into operation. 








ABANDONMENT.—See Presvumprion. 
ABATEMENT. 

1. A court of equity may at any time during the second term after the death 
of the plaintiff in a suit, on motion, declare the suit to be abated, though 
if the representative of the plaintiff were afterwards to apply within that 
term, the order would be set aside, and the suit be revived, unless such 
representative had before contumaciously refused to come in and make 
himself a party. Collier v. Bank of Newbern, 328. 

2. The death of a party to a suit in equity does not vacate nor render i inope- 
rative the orders made in the cause while the parties were regularly be- 
fore the court. When revived it stands upon those orders in the plight 
in which the death of the party left it. bid, 330. 

8. No order upon the merits can be made after the death of a party and be- 
fore revivor. Ibid, 330. 

See Insunction, 3, 4, 5. 
ACCOUNT. 

Where an interlocutory order for an account is not reheard nor prayed to be 
reheard, it ought to be taken as a declaration that the plaintiff is entitled 
to the account prayed for. Bailey v. Wilson, 187. 

See Executors anp ApministraTors, 1, 10, 16,17. Parrnersuip, 8, 9, 
10. Practice, 3. 
ACTS OF ASSEMBLY. 

1. Per Rurrin, C. J. An act which levies money from the citizen should not 
receive a strained construction against him. If there be a fair doubt, he 
should have the advantage of it. Attorney General v. Bank of Newbern, 
218. 

2. The default of her officers, and even of the legislature itself, will not bar 
the State of aclear right. But their acts under a law, which, it is con- 
tended, has given the State a right, commencing with the time of its pas- 
sage, and continued for many years thereafter, afford strong proof of the 
sense in which the law was understood by those who passed it. Jbid, 224. 

ADMINISTRATORS.—See Execurors AnD ADMINISTRATORS. 
ADVANCEMENT. 

Slaves advanced by parol to a daughter by her father upon her marriage, and 
remaining in the possession of her husband until the death of the father 
intestate, are, under the act of 1806, (1 Rev. Stat. c. 37, sec. 17,) an ad- 
vancement at the time of the marriage; and if the daughter die before her 
father, her husband and not her children are entitled tothem. Hinton 
v. Hinton, 587. 

AFFIDAVIT.—See Practice, 1, 2. 
AGENT.—See Paixcipat axp AGENT. Principal axp ATTORNEY. 
ALIENATION.—Seo Assicxmest, 3, 4 


[D. & B. Eq. 1.—4.] 
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ANSWER. 

1. A vague manner of denial is looked upon unfavorably in equity. Bailey 
v. Wilson, 187. 

2. A defendant is bound to answer not only as to his knowledge, but as to his 
information and belief. did, 187. 

3. Every defence which is intended to be relied upon, ought to be brought 
forward distinctly in the answer; and if not taken in the answer, it can- 
not be urged on the hearing. bid, 187, 188. 

ARBITRATION.—See Awagp. ExEcuTors AND ADMINISTRATORS, 14. 
ASSIGNMENT. 

1. A defence which is good in equity against the assignor of a note or judgment, 
is available against his equitable assignee. McKinnie v. Rutherford, 14. 

2. To a bill brought by the assignee of a judgment, the assignor is a neces- 
sary party. Ibid, 14. 

3. A deed for land and slaves upon trust, to apply annually the rents and 
profits to the use and benefit of the cestui que trust, for his life, ‘‘so that 
they shall not be sold or disposed of or anticipated by him” without giv- 
ing the estate over in case of an attempted sale or anticipation, does not 
prevent an assignment of his interest by the cestui que trust; and the as- 
signee has a right to an account of the rents and profits from the time of 
the assignment; but in such case, if there be ulterior contingent trusts, 
he has no right to call upon the trustee for the surrender of the posses- 
sion of the trust property. Dick v. Pitchford, 480. 

4. The power of alienation is annexed to the ownership of property, and eve- 
ry restraint upon such power is void; as well when the estate is equita- 
ble as when it is legal. Ibid, 484. 

ATTORNEY. ; 

It seems that an attorney cannot set off his own debt, instead of receiving mo- 
ney upon claims put into his hands for collection, so as to bind his client. 
Child v. Dwight, 176. 

See PRINCIPAL AND ATTORNEY. 
AWARD. 

1. An award which directs the share of a partner in specific partnership pro- 
perty to be applied in payment of his debts to his copartners, is not in- 
consistent with a decree which directs it to be paid to the partner him- 
self. And if it were, it is not erroneous; that partner being himself s 
plaintiff in a bill to review the decree, he cannot object to it for directing 
money to be paid to him; and what is binding upon him, is so upon his 
co-plaintiff. Waugh v. Mitchell, 518. 

2. Upon a submission of all matters in dispute between co-partners, the sur- 
viving or settling partner cannot complain of the award, because it di- 
rects him to pay an outstanding debt of the partnership. did, 519. 

8. Where a copartnership owned land, and upon the death of one of the firm, 
another covenants to stand in his place as to the survivors, he cannot ob- 
ject to an award and decree declaring a sale of that land, that the repre- 
sentatives of the deceased partner were not ‘parties to the bill. Zbid, 520. 

4. An award under a rule of court, which finds facts and submits the law 
arising from them to the judgment of the court, is final. bid, 621. 

See Brit oF Review, 6. 


















BANK OF NEWBERN, No. 1. 
By a clause in the charter of the Newbern Bank (Act of 1814, Rev. c. 870, 
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sec. 11,) it is enacted “that a tax of one per cent. per annum shall be 
levied on all stock holden in said bank, except on the stock holden by 
the State, which shall be paid to the treasurer of the State, by the presi- 
dent or cashier of said bank, on or before the first day of October in each 
and every year.” For eighteen years after the passage of this act, the 
officers of the bank paid the tax specified, but charged it against the 
whole corporation, instead of the private stockholders, whereby the stock 
holden by the State was made to pay a part of said tax; whereupon an 
information was filed against the bank to recover the amount of the taxes 
which had thus been borne by the State stock, and to have the same de- 
ducted out of, or charged upon the stock of private holders; where it was 
held by the court, (DanreL, Judge, dissenting,) that by a proper con- 
struction of the above recited clause, taken in connection with other parts 
of the charter, the tax was not payable out of the profits, as such, de- 
clared to each individual; that it was not payable out of the other sepa- 
rate estate of the holders; that it was not payable out of the separate 
capital of each stockholder, because that could not be reached by the 
collecting officers, and because, if reached through the corporation, it 
would render the shares of unequal value, diminish the capital, and be 
a fraud on purchasers; that it was payable at all events every year; and 
that therefore, for all these reasons, it was payable out of the common 
funds in the hands of the officers, as such, whether those funds consisted 
of capital or profit. And it was further held, by the whole court, that as 
the stock in the bank was transferable, and daily changing owners, a 
court of equity would not charge the present stockholders, they not be- 
ing, in many cases, the persons who had been profited by the alleged er- 
roneous mode of payment. Attorney General v. Bank of Newbern, 216. 


Per Daniet, Judge. The meaning of the legislature in the above recited 


clause was, that the stock of each individual stockholder should be annu- 
ally charged with a tax of one per cent. And in making up the accounts 
for a dividend of profits, the State should have first received the divi- 
dends on her stock, out of the whole amount of net profits, exclusive of 
the tax, and then the tax should have been taken from the remaining pro- 
fits, before its division among the private stockholders. bid, 216. 


BANK, No. 1. 
Where a bank charter reserved to the State the privilege of subscribing for 


shares, upon a part of which it was to be at liberty to defer payment, 
upon allowing the bank to retain interest, at the rate of four per cent. 
therefor, out of the dividends of profits of all the stock held by the State, 
until “‘such time or times as it might be convenient for the State to pay 
for the same;’’ and the legislature by a subsequent act, authorized the 
bank to make a partial dividend of its capital, before the expiration of 
its charter, it was held that the legislature was the sole judge of the con- 
veniency of the time when the payment should be made; that though 
courts of justice may ascertain whether an individual, under the pretence 
of convenience, is influenced by caprice or dishonesty, yet they could not 
judge of the public convenience, which involved the consideration of nu- 
merous questions of policy, upon which none can pass but the legisla- 
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6. A bequest to the lawful heirs of A, when it appears in the will that he is 
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ture; and that therefore the State might defer the payment for its unpaid 
stock, until the expiration of the charter. Jt was further held, that a par- 
tial dividend of capital would not authorize the bank to retain the whole 
amount for the unpaid stock of the State, even viewing the State as an 
ordinary debtor to the corporation; because the debt was not due, until 
the State should deem it convenient to pay it; but that in truth, the debt 
of the State was not to be regarded as a debt of the corporation, indepen- 
dent of its stock in the corporation, and either originally contracted upon 
an engagement distinct from its contribution to the capital stock, or ac- 
cepted in lieu of such contribution; that so far as profits were concerned, 
it was the stock of the State in the bank: but in a division of capital, it 
must be considered as a part of the capital of the bank in the hands of 
the State; and that such division of capital would operate upon this debt 
for unpaid stock a total or partial extinction, according as a total or par- 
tial division was made. Attorney General v. State Bank, 545. 


Where the capital stock of a bank has been impaired, a division of its funds 


amongst the stockholders, although called a division of profits, is in fact 
a dividend of capital; and if the State has engaged, upon unpaid stock, 
to allow the bank to retain interest out of the dividends of profits upon 
all its stock, such interest cannot be taken by the bank, while the divi- 
dends are really dividends of capital, and not of profits. Ibid, 545. 


BANK NOTES.—See Lost Nores. 
BEQUEST, No. 1. 
1. In a bequest of a slave to A., the words “but should he die without an heir, 


the aforesaid slave to return to my family, and be equally divided amongst 
the rest of my children,” refer to an indefinite failure of issue, and con- 
sequently the limitation is tooremote. Rice v. Satterwhite, 69. 


. A general disposition of a testator’s whole estate, made after several parti- 


cular legacies, is to be taken as being subject tothem. Ibid, 70. 


. A bequest of slaves, with a request that the legatee will permit “said ne- 


groes to have the result of their own labor,” is a bequest for emancipa- 
tion, and a trust in them results for the residuary legatee or the next of 
kin. Sorrey v. Bright, 113. 


. In a bequest of a residue of personalty, ‘‘to be equally divided” among the 


following persons, viz: ‘“‘E. B., M. P., J. V., and the children which my 
daughter T. had by J. 8., and the children of my deceased son J., and 
the children of my son W.,” who, it appeared from the will, was then 
alive, it was held, that the division among the legatees must be per capita, 
and not per stirpes. Bryant v. Scott, 155. 


5. A testator bequeathed a negro woman, together with several other articles 


of property, to his wife for life, and after her death, he gave all the property 
except the negro, to be equally divided among five daughters. The negro 
woman he bequeathed after his wife’s death to his daughter B, adding 
“after the said negro is appraised by two free-holders; and B shall pay 
unto each of her four sisters above mentioned one fifth part of the said 
appraisement.” Jt was held, that after the death of the widow, the four 
sisters were entitled each to one-fifth of the value of the increase which 
the negro woman had borne during the life of the widow, as well as of 
the value of the negro woman herself. Wadsworth v. Armfield, 323. 
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living, is equivalent as a description, to a bequest to his next of kin, or 
to his children. Simms v. Garret, 393. 

7. A bequest to the children of A, is to be divided among those born at the 
death of the testator. Jbid, 393. 

8. A bequest of a slave to A, for life, with remainder to the lawful heirs of B.. 
who, it appears from the will, was alive, is tantamount to a bequest to 
the children of B: and is to be divided among those who shall be in esse 
at the death of the first taker; and is not confined to those born at the 
death of the testator. Jdid, 393. 

9. A testator bequeathed as follows: “I lend unto my grandson O. R. three 
negroes, &c. Now, if in case that the said O. R. should live to arrive to: 
manhood, and beget heirs lawfully, the above property to him and his 
heirs for ever; if not, I give and bequeath the above-mentioned property, 
unto my son J. R., to him and his heirs forever.” The grandson O. R., 
was an infant at the date of the will, but attained the age of twenty-one, 
and then died without ever having been married. Jt was held from the use of 
the word lend, “that the testator intended to give a life estate to his 
grandson, to be enlarged into an absolute one upon his marrying and 
having children; that the word “manhood” could not be construed te 
mean “twenty-one years of age’’ and that there was nothing to authorize 
the change of ‘‘and” into “or” and that consequently the grandson, al- 
though attaining twenty-one years of age, having died without having 
been married, the ulterior limitation took effect Felton v. Billups, 484: 

10. In a will, under the words “I lend to my son L., the use of my negroes,” 
&c.; with a direction that the executors should hire out the negroes 
yearly, and apply the hires to the support of L. for life, ‘and all the 
overplus to be applied yearly to the support of my son B’s family; and 
after the death of my son L., that my negroes with their increase be 
equally divided between my son B’s children as they come of age,”—Z¢ 
was held that the children of B. born during the life of L. took vested 
interests. Vanhook v. Vanhook, 589. 

11. A bequest of chattels is within the rule in Shelly’s case; and the words “I 
lend my daughter C., my negroes, &c. during her lifetime or widowhood, 
and then I give them to her lawful heirs, for them and their heirs for 
ever,” pass the absolute interest in the slaves to the daughter. Ham v. 
Ham, 598. 

12. The repetition of similar clauses in a will does not vary the construction 
which one of itself would receive. Ibid, 601. 

See Execurory Deviss. Girt. Leaacy. 
BILL ON INTERPLEADER. 

The plaintiff in a bill of interpleader, is entitled to his costs out of the 
fund, when the bill is filed properly; otherwise not. Harrison v. Battle, 
2138. . 

BILL OF REVIEW. 

1. Whether the Supreme Court can entertain jurisdiction of bills to review 
its own decrees on account of newly discovered testimony, guere? But if 
it can, leave will not be granted for that purpose without notice to the 
other party to show cause against the application. Love v. Blewit, 108. 

2. Leave to file a bill of review for newly discovered testimony will not be 

granted to enable a party to adduce additional testimony to a point at 
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issue, nor where the evidence might, with ordinary diligence, have been 
had at the hearing. bid, 110. 

3. The signature of one counsel is sufficient to bills of review, for if filed upon 
newly discovered evidence, they are allowed by the court; if for error in 
law, they are a matter of right. Gilchrist v. Buie, 354. 

4. After an appeal prayed and allowed, and a failure to prosecute it, the ap- 
pellant may still file a bill of review. Ibid, 354. 

5. Upon a bill of review for errors in law, only those can be re-examined 
which are pointed out; and where the error assigned was that general 
covenants were not directed to be inserted in a deed, the plaintiff cannot 
at the hearing, object that the deed was improperly executed. bid, 359. 

6. Upon a bill to review a decree founded upon an award, the original is not, 
if erroneous, to be reversed, but only to be corrected in those particulars 
in which it is wrong, and made to be what it originally ought to have 
been. Waugh v. Mitchell, 510. 

See Decres, 1. 
BILLS, BONDS AND PROMISSORY NOTES. 
See Assignment, 1. Lost Norgs, 2. 
BOND. 

1. A bond given for the amount of an account, is not rendered voluntary by 
the fact that the obligor had a set off of equal amount which was waived. 
Geddy v. Stainback, 475. 

CASES APPROVED. 

1. Wilson v. Hightower, 3 Hawks, 76. Craven v. Craven, 2 Dev. Eq. Ca. 
844, and Redmond v. Coffin, Jbid, 481. Ford v. Whedbee, 21. 

2. Toler v. Toler, 1 Dev. Eq. Ca. 456. Tate v. Tate, 23. 

8, Matthews v. Daniel, 1 Murph. 42. Bryant v. Deberry, 2 Hay. 356, and 
Bailey v. Davis, 2 Hawks, 108. Rice v. Satterwhite, 71. 

4. Jones v. Zollicoffer, N. C. Term, R. 214. Ingram v. Terry, 2 Hawks, 112. 
Alston v. Foster, 1 Dev. Eq. Ca. 337. Smith v. Barham, 2 Jbid, 420. 
Burnett v. Roberts, 4 Dev. Rep. 87. Saunders v. Gatlin, 94. 

. Huckaby v. Jones, 2 Hawks, 120. Stephens v. Eley, 1 Dev. Eq. Ca. 498. 
Sorrey v. Bright, 114. 

. Ward v. Stowe, 2 Dev. Eq. Ca. 509. Bryant v. Scott, 155. 

. Smith v. Barham, 2 Dev. Eq. Ca. 420. Erwin v. Kilpatrick, 3 Hawks, 
456. Jacocks vy. Bozeman, 195. 

. Jones v. Hill, 2 Murph. 180. Hill v. Jones, 1 Murph. 211. Collier v. 
Bank of Newbern, 328. 

. Burgess v. Wilson, 2 Dev. Rep. 806. Gilchrist v. Buie, 359. 

. Brown v. Graves, 4 Hawks, 342. Harrison v. Battle, 1 Dev. Eq. Cas. 537, 
and Gillis v. McKay, 4 Dev. Rep. 172. McKay v. Williams, 406. 

11. Bruce v. Child, 4 Hawks, 372. McLin v. McNamara, 407. 

12. Williams v. Williams, 2 Dev. Eq. Cas. 69, and Saunders v. Saunders, Jdid, 
262. Scott v. Dunn, 427. 

13. Stallings v. Stallings, 1 Dev. Eq. Rep. 298. Hinton v. Hinton, 588. 

14. Vanhook v. Rogers, 3 Murph. Rep. 178, and Knight v. Wall, 2 Dev. & Batt. 
Rep. 125. Vanhook v. Vanhook, 589. 

15. Donaldson v. Bank of Cape Fear, Dev. Eq. Rep. 107. Bethell v. Wilson, 613.. 

CHAMPERTY. 
The assignment of a cestui que trust, if he or his trustee be in possession, is 
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not champerty or maintenance, although another may have intruded into 
part of the land. Falls v. Carpenter, 283. 
CLERK AND MASTER. 

Upon a sale of land under order of the Court of Equity, the clerk and master 
has no power to execute a deed, except under the acts of 1812 and 1818, 
(Rev. ch. 847, and 982,) where the land is condemned for public purposes, 
or where the sale is for partition. State Bank Ez parte, 75. 

COMMISSIONS. 

Where one of two joint executors and testamentary guardians settled with his 
ward, and was allowed commissions, that allowance is no criterion for es- 
timating the commissions to the other. The compensation to the latter 
must depend on the time he employed; the labor he performed; the ser- 
vices he rendered, and the responsibility he encountered in the perform- 
ance of his duties. Hodge v. Hawkins, 564. 

See Execurors AND ADMINISTRATORS, 15. 
CONTRACT. 

1. Equity will not cancel a contract fair in its origin, upon the score merely 
of default or abandonment. Falls v. Carpenter, 267. 

2. There cannot be a case of that sort, upon which that relief could be asked 
in equity, in which the facts on which it was asked would not defeat an 
action at law on the contract. Ibid, 267. 

8. The rule that a deed obtained from one who had executed a former voida- 
able instrument, is not binding, unless he knew that the first was not ob- 
ligatory, and gave the second expressly to cure the vice of the first, does 
not apply to a contract which has no vice, but is fair; and in respect to 
which the only question is whether it continues to be the contract between 
the parties. Acts done under such a contract establish its subsistence, 
and they do not constitute a case of confirmation, but of part perform- 
ance. Ibid, 269. 

4. Evidence to prove the rescinding of a written contract by a subsequent pa- 
rol agreement, must be clear, positive and above suspicion. bid, 278. 

See Iprors anp Lunatics, 3. 


CORPORATION. 
_ Per Rurrin, C.J. The natural construction of a charter creating a corpora- 


tion is, that all the privileges conferred, all the duties declared, and all 
the burdens imposed, relate to it as a whole, and not to the individuals 
composing it. And although the contrary may be enacted, it ought to be 
clearly done, before the corporators, as natural persons, can be effected. 
Attorney General v. Bank of Newbern, 219. 


COSTS. 
1. Two sets of solicitor’s fees are not taxed in a cause removed to the Supreme 


Court, viz: one in that court and one in the court below; and execution 
for such costs can only issue from the Supreme Court. Falls v. Birchett, 
449, 
2. The uncontested insolvency of an intestate does not entitle his administra- 
tor to costs. Davis v. Howcott, 466. 
See Bit. or INTERPLEADER. 


COVENANT. 
It seems, that although before eviction after a judgment in ejectment, the 


covenant for quiet enjoyment is not broken, yet if the tenant of the ven- 
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dee requires a new title after such judgment and before his eviction, it 
will amount to a breach of that covenant, so as to entitle the vendee to 
his action. Clapp v. Coble, 177. 

CREDITOR. 

1. A donee cannot resist a bill to set up a prior voluntary deed of the donor’s 
upon the ground that he is a creditor of the donor, but must assert his 
right as creditor in a suit at his instance. Tate v. Tate, 30. 

. A Court of Equity never assists a creditor who has been guilty of usury; 
and where, according to the bill, usurious interest was incorporated in 
a note by the fraudulent contrivance of the debtor, for the purpose of 
taking advantage of it, and avoiding the debt, relief was refused. State 
Bank ¥. Knoz et al, 50. 

. In equity, satisfaction of a debt is never enforced, until it has been estab- 
lished at law. Ibid, 53. 

. A creditor, who, by a misrepresentation, induces another person to exe- 
cute a bond as surety for his debt, will not be permitted, in equity, to 
subject the latter to its payment. Bird v. Chaffin, 55. 

. A plaintiff who seeks the aid of a court of equity to obtain satisfaction of 
his judgment at law, ought not only to establish his debt there, but sue 
out execution. Clark v. Banner, 608. 

. Whether a return of nulla bona on such execution be necessary. Qu? 
Ibid, 608. 

. A creditor cannot obtain the aid of a court of equity to procure satisfaction 
of his debt under any circumstances, until he has established his claim . 
at law, and issued an execution therefor. Bethell v. Wilson, 610. 


The question of debt or no debt cannot be tried by a court of equity, unless 
there is no remedy at law, as in cases of lost bonds and the like. Flem- 
ing v. Sitton, 623. 
DECREE. 


1. One against whom a decree has passed, cannot sustain a bill praying relief 
inconsistent with that decree, by making another party, and charging a 
subsequent interest in him. The proper course is to file a bill of review 
as to the original parties, charging supplementally the interest of the 
new defendant. Gilchrist v. Gilchrist, 362. 

2. A decree cannot be had upon the testimony of one witness unsupported by 
circumstances, against the plain and direct denial of the defendant in his 
answer, although the plaintiff swear to his bill upon obtaining an injunc- 
tion. Gaither v. Caldwell, 508. 

DEED. 

1. A delivery of a deed to a third person for the benefit of the bargainee, ren- 
ders it effectual until the latter dissents. Tate v. Tate, 26. 

2. An infant bargainee may assent to such a delivery, and his assent is pre- 
sumed until the contrary appears. bid, 26. 

8. The presumption of a delivery which arises from the execution and attes- 
tation of a deed valid at law, does not take place as to one by a husband 
to his wife, There must be proof of a delivery in fact, or of acts or decla- 
rations of the parties, from which it may be inferred. Elliott v. Elliott, 65. 

See Husspanp anv Wire, 2, 3, 4. 
DEVISE. 
1. Where a testesor devised lands to two of his sons, and the survivor of them 
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in trust to be sold, and by a subsequent clause appointed them execu- 
tors, and provided that in case both his said sons should die before a 
sale and conveyance of the lands, another person should sell and convey, 
and execute all the trusts of the will, and by a codicil, appointed that 
other also executor, it was held, that neither the substitution in the will, 
nor the appointment as executor in the codicil, authorized the other per- 
son to interfere in the sale of the land during the life of the sons, or ei- 
ther of them. Worth v. McAden, 199. 

2. Where a testator devises as follows: ‘I devise to my wife the use of the 
lands and buildings whereon I now live, for and during the term of her 
natural life; and after her death, it is my will and desire that the said 
land, &c. shall be sold by my executors, and at their discretion; and the 
proceeds thereof be equally divided between my four children, or the 
survivors of them,’ and before the death of the widow, she and the exe- 
cutors, upon petition, procured the land to be sold by the clerk and mas- 
ter, under an order of the court of equity, and the purchase money was 
paid to him, and never came to the use of the children: Jt was held, that 
the latter were not barred of their legal title to the land. Davis v. How- 
cott, 460. 

See Bequest, Execurory Devisz, Lanps, Tenant For Lire, 1. 

DISTRIBUTION. 

Next of kin born before the time when distribution is to be made, are not 
entitled under the statute, unless they were in ventre sa mere at the death 
of the intestate. Grant v. Bustin, 77. 

DIVORCE. 

Where a marriage was solemnized in South Carolina, between persons re- 
sident there, and the parties afterwards removed to and acquired a dom- 
icil in Tennessee, from whence the wife removed to this State, i¢ was held 
that a decree dissolving the marriage, made by a court in Tennessee, 
upon the petition of the husband, exhibited six years after the removal 
of the wife to this State, and without personal service upon her, was a 
nullity; and that a marriage contracted by the wife before the death of 
the husband was void. Jrby v. Wilson, 568. 

See Junispicrion, 2. 

DOMICIL.—See Huspanp anv Wires, 5. 

DOWER.—See Fraups anv Frauputent Conveyances, 1, 2. Hers, 3. 
EJECTMENT.—See Covenant, LANDLORD AND TENANT. 

ELECTION. 

1, Where upon the bill and answer it appears the defendant can claim under 
the wills of two testators, and no election, nor any fact which puts him 
to one, is charged, none will be decreed. Lindsey v. Etheridge, 36. 

2. Whenever a devisor gives away by will, the property of a devisee, so that 
the claim of the devisee to the latter defeats the will, a case of election 
arises, upon the presumed intention of the devisor, but the implication 
of this intention must be plain, as it is not readily to be supposed that 

one gives away the estate of another. Arny v. Arny, 376. 

8. The heir is not put to his election, when he claims personal property un- 
der a will, and land against it, the will not being executed so as to pass 
land; unless an express condition is annexed to the gift of personalty, 
that he shall not claim the land. Melchor v. Burger, 684. 


[D. & B. Eq. 1.—1.] 
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EMBLEMENTS.—See Tenanr ror Lire. 
ENTRY. 

1. The act of 1788, (Rev. c. 185, sec. 11,) requiring entries of land to set 
forth the nearest water courses, mountains, &c., is merely directory, and 
does not avoid entries because they are not as special as they might be 
made. If, from the want of distinguishing marks to identify the land, 
second enterer has been misled, the first is void as to him; but if he had 
notice of the first before he paid his purchase-money, it is valid as to 
him, notwithstanding the defective description. Harris v. Ewing, 369. 

2. The time fixed by the act of 1808 (Rev. c. 759,) for the payment of the 
purchase-money for entries of land, is the 15th day of December in the 
second year after the entry—not the second 15th of December after its 
date. Ibid, 871. 

8. If land be described in an entry as adjoining land of D. C., the fact that 
D. C. did not own any land adjoining does not in itself vitiate the entry, 
especially where the adjoining land was reputed to belong to D. C., al- 
though he never had title to it. bid, 371. 

EQUITY OF REDEMPTION.—See Execution anp Execution Satz, 14, 15 
Morraacg, 8. 
EVIDENCE. 

1. Upon a bill seeking satisfaction of an equitable demand against a de- 
ceased debtor, from property in the hands of his donee, it was held, that 
the administrator of the debtor was a necessary party, and that a decree 
against him in a former suit establishing the debt, and ascertaining that 
he had fully administered, was not admissible to prove the case of the 
plaintiff. Dozier v. Dozier, 96. 

2. A defendant, against whom the plaintiff must have a decree, if he gets one 
at all, cannot, by giving a release of his interest to his co-defendants pen- 
dente lite, become a competent witness for them. His liability for the 
costs, if nothing else, would exclude him. alls v. Carpenter, 287. 

8. In the absence of fraud, mistake or surprise, parol evidence cannot be re- 
ceived, to prove that a bond payable immediately, was not to be demand- 
ed until after the obligor’s death. Geddy v. Stainback, 475. 

4. Parol evidence, although it may be inadmissible to reform a written con- 
tract, yet is received to repel a specific execution of it; but in the latter 
case, it cannot be received to show that the written contract was not the 
one made, but to prove fraud, accident or surprise, raising an equity to 
rebut the claim to specific execution. Ward v. Ledbetter, 496. 

EXECUTION AND EXECUTION SALE, No. 1. 

1. Where A. purchases the land of B. at execution sale, and assigns his bid 
to C., and it is again sold under an execution against C. and bought by 
D., and A., conferring with C. to defeat D’s title, takes a deed from the 
sheriff, a Court of Equity will compel him to convey to D. Henderson v. 
Hoke, 119. 

2. The interest of a purchaser at sheriff’s sale, who has paid the purchase 
money, but has not received a deed, is subject to execution under the 
act of 1812, (Rev. ¢. 836.) bid, 137. 

8. That act extends to all cases where the whole beneficial interest is in the 
defendant in the execution, as well when it is created by deed, as where 
it results from construction of law. bid, 138. 
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4. And when the trust is constructive, a Court of Equity will aid the purcha- 
ser, by directing the trustee to convey to him. Ibid, 139. 

5. And if the sheriff neglects to make a deed to the purchaser, one who buys 
the latter’s interest under another execution, can in equity call upon the 
sheriff to perfect the evidence of his title, by executing a deed to the first 
vendee. Jbid, 139. 

6. Neither the plaintiff nor defendant can direct the application of money re- 
ceived by the sheriff on an execution. The powers and duties of the 
sheriff in that respect, are beyond the control of either party, as the law 
itself applies the money raised on an execution. Child v. Dwight, 171. 

7. The application of money raised on execution, at law, furnishes no ground 
for relief in equity, as a more obvious and available remedy may be had 
by motion in the court of law upon the return of the execution. bid, 175. 

8. Slaves held in trust to be divided among A’s children “‘who may be now 
living, and those who represent a deceased child, in proportion, and af- 
ter the same manner, as if they were claiming them as next of kin of 
their father,” are not liable to an execution at law. And in equity, a 
creditor under an assignment, subsequent in date to the execution, but 
prior to the bill of the plaintiff, in such execution to subject the fund, is 
preferred. McKay v. Williams, 398. 

9. A creditor, whose execution has no lien upon a trust estate, can subject it 
in equity, only upon the ground that he cannot otherwise procure satis- 
faction. The jurisdiction is original; and as priority of time is regarded 
in equity, any other person having dona fide a specific lien prior to the 
filing of his bill, is preferred to him. bid, 398. 

10. But where the execution has a lien at law, the jurisdiction becomes ancil- 
lary, and the legal priority is not lost by seeking that relief. bid, 398. 

11. A trust estate is not liable to execution at law, unless it be a pure and 
simple one, in which nothing is to be done by the trustee. did, 405. 

12. Whether the interest of one tenant in common of a trust estate can be sold 
at law under execution. Qu? Jbid, 406. 

13. A court of equity will not enjoin an execution, because the defendant at 
law has paid it, when he might have proved that fact on the trial, and 
was not, by fraud or surprise, prevented from so doing. Woodfin v. 
Smith, 451. 

14. The act of 1812, (1 Rev. stat. c. 45, sec. 5,) subjecting equities of redemp- 
tien to execution, extends to those subjected to redemption by construc- 
tion of a Court of Equity as well as those expressly made so by the 
terms of the mortgage. Thorpe v. Ricks, 616. 

15. A sheriff’s deed for an equity of redemption is effectual, although it does 
not describe the land as under mortgage, the act of 1812 being in this 
respect merely directory. bid, 618. 

See Insuncrion, 2. 
EXECUTOR DE SON TORT. 
1. A parol gift of slaves is void as to creditors of the donor, if he died with- 
out leaving other property sufficient to pay all his debts, and the donee 
may be subjected at law as an executor de son tort. Dozier vy. Dozier, 108. 


2. A court of equity does not charge a person as executor de som tort, but only ‘ 


in respect of his possession of the fund. Ibid, 104. 
EXECUTORS AND ADMINISTRATORS, No. 1. 
1. Serving an executor with process for the plaintiff’s own demand, does not, 
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in equity, restrain his power of preferring other debts of equal dignity. 
But the rule is different when the object of the bill is to have an account 
of debts and assets, and for all the creditors to come in under the decree. 
Allison vy. Davidson, 46. 

. In equity, upon a bill against an executor, to enforce the payment of a 
debt, nothing but a final decree restrains voluntary payments of other 
debts of like degree by the defendant. bid, 48. 

. Where the executors of a partner are made defendants by a sci. fa. toa 
bill against him for an account of the partnership, they cannot be charged 
with partnership effects which came to their hands since his death.— 
Ibid, 49. 

. The jurisdiction of a court of equity being primarily in personam, if an ex- 
ecutor has assets, the court establishes the debt, and decrees payment by 
him; but if he has fully administered, the bill is dismissed; and a decree 
ascertaining the debt, and establishing that the executor has fully ad- 
ministered, is in substance one of dismission. Dozier v. Dozier, 104. 

. An administrator, who bona fide carries on a suit commenced by his intes- 
tate, will be allowed the expenses of such suit as a proper disbursement. 
Clapp v. Coble, 177. 

. The probate of a will and qualifying as executor thereto, is an acceptance 
of a trust of personalty, declared therein, and the executor cannot after- 
wards refuse to perform the trust. Worth v. McAden, 199. 

. Whether an executor can, at the time of qualifying, by some solemn and 
authentic act, renounce the office of trustee, for a trust of personalty de- 
clared in the will. Qu? J¢ seems that he cannot. Ibid, 199. 

. Whether the acceptance of the office of executor, necessarily carries with 
it the acceptance of trusts in relation to realty, which the testator au- 
thorized and directed his executors to perform. Qu? Jbid, 199. 

. The sale of negroes belonging to an estate without a previous order of court 
is irregular, and any losses occurring under such sale, are prima facie 
chargeable on all the executors who concurred in making it. But if the 
sales ought to have been made, the mere neglect to procure order of court, 
does not impose this liability. Ibid, 211. 

. In taking an account against an executor, who, without any actual fraud 
on his part, is chargeable because of the devastavit of his co-executor, no 
further evidence of credits for disbursements or advancements made by 
such co-executor, is to be required, than can reasonably be demanded of 
one who was not personally cognisant of them, and cannot be supposed 
to possess regular vouchers therefor. bid, 212. 

. Where one of two co-executors took possession of the effects of the tes- 
tator, sold them, and received and kept the bonds taken for the same, and 
the other executor did not interfere in the management of the business, 
further than to assent to the sales, and join in signing the inventory and 
account of sales, it was held, that the latter, not having done any thing 
more than the law required of him, was not responsible to the legatees 
for the devastavit of the former. Ochiltree v. Wright, 336. 

. When co-executors are appointed curators or trustees of a fund, bequeath- 
ed by their testator, each is responsible only for what was in his hands 
or under his control; and as neither has any authority to take from the 
possession of another the property of their cestui que trust, he cannot, 
therefore, be made answerable for the default of that other. Ibid, 386. 
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13. Formerly, there was a distinction between co-executors and co-trustees 


joining in a receipt for money. In the former case, both were held re- 
sponsible—in the latter, only he who actually received the money. Now, 
the rule in regard to co-executors is, that the joining in a receipt, though 
not absolutely necessary, is not conclusive against an executor, any more 
than against a trustee. The true inquiry in these cases is, whether the 
money received was under the control of both executors; and the joining 
in the receipt is evidence of that control, though it is not conclusive. bid, 
340, 341. 


14. The courts of this State have no power to make submissions to arbitration 


rules of court, excepting when the subject matter of the submission is a suit 
pending in them; and the Superior Court has no power to make an order ap- 
pointing commissioners to audit and settle the accounts of an executor. 
An order of that court appointing commissioners is only obligatory so far 
as it sets forth a contract between the parties to it; and one made upon 
the joint petition of the executors and creditors, directing commissioners 
“to adjust and finally settle’ the accounts of the former, in the absence 
of proof to the contrary, is taken as only authorizing them to make a 
statement of his receipts and disbursements, and to allow his commis- 
sions; and does not confer the right to disturb the priorities of the credi- 
tors, or in any way to interfere with the legal course of administration. 
Alexander v. Burton, 469. 


15. Although a Court of Equity may, when it is applied to for the settlement 


of an estate, determine the question of the commissions to be allowed the 
executor, as incidental to the main question, yet it will never do so with- 
out areference. Newby v. Skinner, 491. 


16. A judgment confessed by an administrator is prima facie fair, and in the 


absence of all proof that it is otherwise, is to be allowed in settling the ac- 
counts of the administrator. Powel v. Myers, 502. 


17. Mere technical informality in the entry of a judgment, is not cause for re- 


jecting it, as a credit in an administrator’s account. Ibid, 502. 


18. A sale by an executor of the chattels belonging to his testator is good, and 


the purchaser is not obliged to see to the application of the purchase 
money; and this although the testator has created a particular fund for 
the payment of his debts, of which the property sold does not form a 
part, and the purchaser has notice of the will. But if the sale be collu- 
sive, or in a way to enable the executor to commit a devastavit, in equity 
the purchaser will be liable. Tyrrell v. Morris, 559. 


19. The same rule applies toa pledge by the executor, also to an agreement 


turning a pledge into an absolute sale. bid, 559. 


20. A private sale made by an executor of the chattels of his testator without 


an order of the County Court is valid, unless impeached for fraud. 
Ibid, 562. 


21. Where a testator leaves the same person executor of his will, and guardian 


of his children, he is chargeable with simple interest only, for the time 
he was acting as executor; but from the time when the administration of 
the estate was or might have been concluded he is to be charged with 
compound interest; unless he can show special equitable circumstances to 
discharge him of such accountability. Hodge v. Hawkins, 564. 

See Commissions—Costs, 2. RemainpDze, 1. 
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EXECUTORY DEVISE. 

1. In England, a limitation over upon a bequest of personalty, in case the 
first legatee ‘‘shall die without leaving any issue” is good. The same 
words in a devise, either reduces an estate in fee to one for life, or en- 
larges an estate for life to an estate-tail. In this State, since our act of 
1784, abolishing entails, the same construction is put upon the words in 
both cases. The words, ‘‘without leaving issue or children,” clearly con- 
fine the time to the death of the legatee. Clapp v. Fogleman, 466. 

2. The first taker has always been held to be a trustee for the executory de- 
visees. IJhid, 468. 

FAMILY ARRANGEMENT. 

If to prevent a contest about the probate of their father’s will, certain 
brothers execute articles of agreement among themselves, providing fora 
more equal distribution of their father’s estate than that contained in his 
will, such agreement will not be considered as voluntary and without con- 
sideration, but will be enforced in equity as a fair family arrangement, 
independent of its being a compromise of doubtful rights. Bailey v. 
Wilson, 182. 

FRAUDS AND FRAUDULENT CONVEYANCE, No. 1. 

1. An advancement to the children of a first marriage, made before a second 
was contemplated, is not a fraud upon the second wife’s right to dower, 
and this as well where she knew of the deed before her marriage, as 
where she was ignorant of it. Tate v. Tate, 22. 

It seems that conveyances in contemplation of marriage made to defeat 
the future wife’s dower are within the equity of the act of 1784. (Rev. 
ch. 204, sec. 8.) 

. Within the statute of frauds, the signature, to a contract for the sale of land, 
need not be that of the principal, nor in his name; that of the agent is 
sufficient. Oliver v. Diz, 165. 

. Where a man in embarrassed circumstances, whose property was adver- 
tised for sale under a deed of trust, was induced to permit a tract of land, 
which he would not have had sold if the trust could have been otherwise 
satisfied, to be exposed to sale by the promise of one who wished to buy, 
that he should have time to redeem it: and the effect of this promise was 
to stifle competition, and enable the person making it to purchase at an 
undervalue, a court of equity will compel such purchaser to submit to a 
redemption; and the act of 1819, (Rev. ¢. 1016,) will be no bar to such 
relief. Neely v. Torian, 410. 

. Where the plaintiff in an execution obtained his judgment by fraud—there 
being no debt due him—and fraudulently prevented the defendant having 
it reversed, in equity he shall have no benefit under it. Dudley v. Cole, 429. 

Whether the purchase of a stranger to the judgment would be protected. 
Qu? bid, 429. 

7. Where land is sold under two judgments, one fair and the other fraudulent, 
and is purchased by the plaintiff in the latter, whose money is paid to 
both, the deed of the sheriff shall stand only as a security for the sum 
paid to the former; and it seems he shall not have this protection, if the 
sale under both is procured by his fraudulent management. Ibid, 435. 

. Where several persons agreed to purchase land at a sale by the clerk and 
master, and one of them bids it off, the act of 1819 (1 Rev. Stat. c. 50, 
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sec. 8,) avoiding parol agreements for the sale of Iand, does not bar the 
elaim of his associates; neither is it a defence to a bill by them that they 
had a remedy by petition. Trice v. Pratt, 626. 

See CrepirTor, 4. 

GIFT. 

Where a father since 1806, made parol gifts of slaves to his children, and 
afterwards by his will directed all his slaves to be equally divided be- 
tween his six children, it was held that the slaves given to the children, 
and in their possession at the death of the testator, were to be included 
in the division. But it was also held that no account was to be taken of 
slaves so given, which the children had sold during the testator’s lifetime; 
neither was a slave purchased by a child, and paid for by the father, to 
be estimated as one of the father’s, in making the division. MeCannell 
v. Peobles, 601. 

See ADVANCEMENT—EXEcUTOR De Son Tort, 1. 

HEIRS. 

1. To a bill enjoining the heir from ejecting the plaintiff from land which de- 
scended upon the former, upon the ground that the latter had purchased 
under the erroneous idea that the heir was barred, and had paid the debts 
of the ancestors to the value of land, the deficiency of the personal estate 
is all that gives an equity to the plaintiff; and to ascertain that, the per- 
sonal representative of the ancestor is an indispensable party. Har- 
rison ¥. Wood, 437. 

2. At law, the heir is entitled to possession until a judgment against him; and 
80 in equity, as against a creditor not having a specific lien, he is entitled 
until a decree. Ibid, 439. 

8. A right to have dower assigned, without an actual assignment of it, does 
not, either at law or in equity, repel the heir’s right to the possession. 
Ibid, 440. 

HUSBAND AND WIFE. 

1. As all the acquisitions of a feme covert made by her own act, during the 
coverture, enure to her husband, a bill seeking to enforce the execution of 
an agreement for the purchase of property, and a conveyance of it to the 
sole and separate use of a married woman, her husband not joining in it, 
will be dismissed. Lanier v. Ross, 39. 

2. A deed whereby a husband conveyed to his wife several slaves, without the 
intervention of a trustee, will not be set up in equity, where the parties 
lived unhappily, where there was no evidence of a delivery, except the 
production of the deed by the wife after the death of her husband, and 
where she had never claimed the slaves during the husband’s life, but had 
permitted them to be sold by his administrator, and had purchased some 
ofthem. ilioti v. Elliott, 57. 

8. Whether a defective gift from a husband to his wife will be aided in this 
State. Qu? But certainly it will not be, unless she shows merits, anda 
clear intention by the husband to divest his title and hold for her benefit. 
Ibid, 62. 

4. The deed of husband and wife, where the privy examination of the latter 
is taken before the acknowledgement of both, is void. Gilchrist v. Buie, 859. 

5. The domicil of the husband is that of the wife for some purposes, as for 

regulating her claim to distribution of his estate in case of intestacy. 
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But where husband and wife have adversary interests, in a suit between 
them, her domicil is where she actually resides. Irby v. Wilson, 581. 
See ApvaNnceMENT—DzExED, 3. 
IDIOTS AND LUNATICS. 

1. The jurisdiction in lunacy is strictly territorial, and a Court of Equity in 
this State can neither charge his land in another, nor its proceeds in the 
hands of his heir Aere, for his support. Allison v. Campbell, 152. 

2. The estate of a lunatic cannot be subjected for his support, by process 
either against him or his heirs; but can only be administered by an 
order of the Court having jurisdiction in cases of lunacy. bid, 153. 

3. If a person contracts with a lunatic, in good faith, without taking advan- 
tage of his situation, and without knowledge of the lunacy, a court of 
equity, although the contract is legally void, will not interfere to deprive 
such person of the advantages he has obtained, without restoring to him 
whatever benefit the estate of the lunatic has received by the contract. 
Carr v. Holliday, 344. 

INFANTS.—See Dzezp, 2. 
INJUNCTION. 

1. When the defendant, in his answer to an injunction bill, admits its equity, 
but sets up matter in defence, the injunction will be continued to the 
hearing. Lindsay v. Etheridge, 38. 

2. Upon the partial dissolution of an injunction, the defendant in equity may 
have an execution there, for the sum as to which the injunction is dissol- 
ved; but if, instead of that, he sues at law upon the injuction bond, he can- 
not afterwards, upon the total dissolution of the injunction, have an exe- 
cution from the court of equity, his only remedy being upon his judgment 
at law. Harrison v. Casey, 322. 

8. The abatement of a suit in equity, for an injunction, is not of itself a dis- 
solution of the injunction. It requires an order of the Court for that 
purpose, which order it is competent for the Court to make, after an 
abatement by death. Collier v. Bank of Newbern, 328. 

4. Upon the abatement of an injunction suit in equity, the defendant, on 
motion, may have an order for the dissolution of the injunction, and 
thereupon a judgment upon the injunction bond, against the sureties 
thereto. bid, 328. 

5. If the motion for the dissolution should be made at the second term, no 
notice thereof need be given to the plaintiff’s representative; but if the 
defendant neglect to move at that term, it may be nedessary that he 
should give notice of his motion, or that the order should be prospective, 
and be served on the plaintiff’s representative. bid, 328. 

INTEREST.—See Execurors anp ApMINISTRATORS, 21. 
JOINT DEFENDANTS. 

Where a bill is filed upon a claim against two defendants jointly, and one 
suffers the bill to be taken pro confesso, and the other sets up a defence 
which defeats the claim altogether, the bill must be dismissed as to both, 
though without costs to him who made default. Andres v. Lee, 318. 

JUDGMENT. 

1. A court of equity does not interfere with judgments because they are er- 
roneous either in fact or in law; but simply because they are uncon- 
scientious; and this as well when they are correct as when they are er 
roneous. Dudley y. Cole, 488. 
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2. A verdict and judgment at law for the same property sought to be recover- 
ed in equity is no bar, where the plaintiff’s title is purely equitable. 
Blue v. Patterson, 458. 

3. Matters of equitable defence against a judgment at law, cannot be set up 
to prevent the removal of an encumbrance, operating as an impediment 
to the satisfaction of it, but must be urged by a bill seeking relief against 
it. Stainback v. Geddy, 479. 

4. A judgment against a person who has had no opportunity for defence, is 
not entitled to respect in the courts of another country, unless, it seems, 
both parties were subjects of the country by whose tribunals it was pro- 
nounced. But where the defendant was the subject of another country, 
such a judgment has extra-territorially no validity, although strictly cor- 
rect according to the lez loci. Irby v. Wilson, 576. 

See Assignment, 1, 2—Divorce. JvunrispicTion, 2. 

JURISDICTION. 

1. The constitution of the United States, in providing that full faith and 
credit shall be given to the judicial proceedings of one State in the courts 
of another, intended only to render the record of a suit inter partes con- 
clusive; not to enable a State to assume jurisdiction of persons without 
her boundaries, and dispense with the service of process. Irby v. Wil- 
son, 578. 

2. The laws of this State giving jurisdiction in cases of attachment and non- 
resident defendants in equity, and for divorces, are objectionable, except 
when they merely authorize the condemnation of the property attached, 
or dispense with the necessity of making a non-resident a party. But 
this imperfection is not a reason why judgment obtained under similar 
laws in other States should not be enforced here. Ibid, 580. 

See Ip1ors anp Lunatics, 1, 2. 

JUSTICES.—See Principat anp AGENT. 

LACHES.—See Speciric Perrormance, 4. 

LANDLORD AND TENANT.—A tenant, against whose landlord a judgment iz 
ejectment has been recovered, may after such judgment and before evic- 
tion, purchase in the title of the real owner, and hold the possession of 
the land as his own, under his newly acquired title. Clapp v. Coble, 177. 

LANDS. 

1. Where an executor sold lands, and applied the proceeds to the payment of 
debts, under a mistake of his power, and the purchaser is evicted by the 
devisee, the land, in equity, will be subjected to indemnify the purchaser, 
to the extent to which his money was applied to his debts, over and above 
the personal estate. Scott v. Dunn, 425. 

2. Where a testator directs land to be sold and the proceeds divided, it is not 
a conversion of the land into personalty out and out, but merely the ap- 
pointment of a mode of division; and those entitled to the purchase money 
take as devisees; and not subject to the payment of debts until the per- 
sonal estate is exhausted. Newby v. Skinner, 488. 

3. The person entitled to the proceeds of land directed by @ testator to be 
sold, may take the land itself without a sale, but it is regarded in equity 
as personalty, and if he die without changing its quality, it will be per- 
sonalty, as between his heir and executor. Ibid, 490. 

See Cierk axnp Master—Devise. 


[D. & B. Eq. 1.—mz.] 
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LEGACY. 

1. A legacy to the wife of the testator, payable two years and three months 
after his death, during which time land for a residence was devised to 
her, and the executor was directed to sell other land, so as to have the 
money ready to pay her at the expiration of that time, and which was ex- 
pressed to be in lieu of her dower, upon her death before the time of 
payment, survives to her representative. Ford v. Whedbee, 16. 

2. A legacy to one of the testator’s next of kin which will include every part 
of my estate intended for him, will not bar his claim toa share of the 
residue undisposed of. bid, 21. 

8. A legacy to a wife “until my youngest living child comes of age,” and “if 
she dies before my youngest living child,” &c. then “to be equally divided 
among my living children,” but if she lives until my youngest child, &c. 
‘she shall have an equal share of my estate as is mentioned,” does not 
vest in the children until the youngest arrives at full age, or until the 
death of the wife. Gill v. Weaver, 41. 

4. A legacy to two or more children with words of survivorship, vests at the 
death of the testator, if the words will admit of that construction. But 
if a previous life estate be given, generally it does not vest until the 
death of the legatee for life. Ibid, 42, 43. 

5. When the proportion to which one of several legatees is entitled, cannot be 
fixed at the death of the testator, words of survivorship refer to the time 
of division. Jbid, 43. 

6. If the lex domicilii of the testator avoids a legacy, it is not made valid by 
that of the legatee. Sorrey v. Bright, 115. 

7. A lapsed legacy does not fall into a residue which is only partial in its na- 
ture, though it requires yery special words to deprive a residue of its 
general character. Where a residue consisting of crop, stock and furni- 
ture, was given, it was held, that a lapsed legacy of a slave did not fall 
into it, but was subject to distribution under the statute. Simms v. Gar- 
rot, 393. 

8. A legatee for life is entitled to the increase of cattle, and the interest of 
money. Perry v. Terrell, 441. 

See Bequest—Resipve anv Resipvary Ciavse. Tenant For Lire. 
LIMITATIONS, STATUTE OF. 

1. Where an administrator made a mistaken distribution of slaves, and after- 
wards a decree was pronounced against him in favor of those really enti- 
tled, correcting the mistake, his bill, filed more than three years after its 
discovery, seeking to recover the slaves from those to whom he had im- 
properly assigned them, is barred by the statute of limitations. Gatlin 
v. ‘Darden, 73. 

2. A claim in equity against a joint owner of a chattel, analogous to one at 
law for a destruction of it, is barred by the statute of limitation, unless 
preferred within three years. And the pendency of a former bill, to 

’ which the parties were both defendants, will not repel it. Saunders v. 
Gatlin, 95. ; 

3. The possession of a trustee, so constituted by act of the parties, is the pos- 
session of his cestui que trust; and no length of possession, as such, will 
bar; but if a party is sought to be constituted a trustee by the decree of 
® court of equity, founded on fraud or the like, his possession is then 
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considered adverse, and the statute of limitations will bea bar. Edwards 
v. University, 325. 

4. Where a plaintiff alleges a disability which is to exempt him from the ope- 
ration of the statute of limitations, it is incumbent on him to prove that 
it was a continuing disability, from the time the cause of action accrued. 
Ibid, 325. 

5. When slaves were given by parol, and upon the death of the donee, intes- 
tate, were assigned to one of his next of kin, a possession of them by the 
latter for more than three years, gives him a perfect title. Powell v. 
Powell, 379. 

LIMITATION OF PROPERTY.—See Bequest, 1, 9,11. Execurory Deviss, 1, 2. 
LOST NOTES 

1. The owners of lost bank notes may in equity recover the amount upon of- 
fering bond and security to save the bank harmless from all claims for 
or on account of such notes. Allen and Wycoff v. State Bank, 3. 

2. Whether a recovery upon lost notes can be effected at law. Qu? bid, 3. 

8. The cutting a bank note in two, for transmission by mail, is not a voluntary 
destruction of it; and if in the course of transmission, one of the halves 
be lost, the owner upon producing the other half, and offering an in- 
demnity, may recover the amount of the whole note. bid, 3. 

4. The usage of a bank in paying to the holder of a half note only half the 
amount of the note is not sanctioned by law, and cannot be sustained. 
Ibid, 13. 

5. A bill filed two years after the loss of a bank note is not too late for relief. 
Ibid, 14. . 

6. A neglect to offer an indemnity before filing a bill, does not destroy the 
plaintiff’s right, but it will deprive him of a claim for damages and costs. 
Ibid, 14. 

MARRIAGE SETTLEMENT. 

1, A post-nuptial settlement made in favor of a wife by a husband, in pur- 
suance of an agreement before marriage, will, if variant from such agree- 
ment, be reformed in a Court of Equity; and, consequently, if by accident, 
or misapprehension of its legal import, the husband makes such settle- 
ment, in accordance with the ante-nuptial agreement, when he designed, 
after marriage, to vary it, even with the consent of his wife, he cannot 
be relieved. Koonce v. Bryan, 227. 

2. An ante-nuptial settlement in articles, is in equity, if registered, valid as 
a lien upon the property agreed to be settled, against the general credi- 
tors of the debtor, and of course is valid against one claiming in place of 
a creditor. Therefore a purchaser at execution sale of the property in- 
cluded in the settlement, is bound to execute it, although he may not 
have had notice of it at the time of his purchase. Freeman v. Hill, 389. 

MONEY IN THE HANDS OF THE CLERK AND MASTER. 

Money in the hands of the master, awaiting the final determination of a 
cause, can be paid only as directed by the decree, and if another person 
claims it, he must apply to the court to have it paid to him. Arnold v. 
Arnold, 113. 

MORTGAGE. 

1. A conveyance, in the form of a mortgage, securing a specific debt, but ad- 

mitted by the defendants to be intended as an indemnity against the costs 
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of a law suit, cannot be supported upon the ground that it is held as a 
means of enforcing the execution of an agreement for giving the defend- 
ant a part of the property recovered in that law suit. Toler v. Pender, 445. 

2. Where A. contracted for land, and placed one-third of the purchase money 
in the hands of B., who completed the purchase, and then leased the 
land to A., reserving rent, at the rate of twelve and a half per cent. upon 
the sum advanced by him, and gave a bond to A., to convey to him at the 
expiration of the term, upon the payment of the advance and rent, with 
interest on the latter, and A. was embarrassed, and made permanent im- 
provements, i¢ was held, that the arrangement was a mortgage to secure 
an usurious loan; and that a purchaser of A’s interest at execution sale 
had aright to redeem. Thorpe v. Ricks, 613. 

. An execution purchaser of an equity of redemption need not make the 
mortgagor a party to his bill for redemption. did, 619. 

. A deed of bargain and sale, with a proviso avoiding it, upon repayment by 
the vendor of the purchase money, is prima facie a conditional sale, and 
shall not, in the absence of all fraud on the part of the vendor, be turned 
into a mortgage securing the purchase money as a debt. Fleming v. Sit- 
ton, 621. 

. Upon a bill to foreclose a mortgage, a sale may be decreed, but an award 
of execution for the balance, after applying the proceeds, is erroneous. 
Ibid, 623. 

NEGOTIABLE SECURITIES.—See Assianuent, 1—Lost Norss, 2. 
NEXT OF KIN.—See Disrrisvtion. 

NOTICE.—See Practice, 4. 

PARTIES TO A SUIT. 

1. Upon a bill seeking satisfaction of an equitable demand against a deceased 
debtor, from property in the hands of his donee, it was held that the ad- 
ministrator of the debtor was a necessary party. Dozier v. Dozier, 96. 

2. Ordinarily, conflicting claims between plaintiffs will not be decided ina 
Court of Equity. Sorrey v. Bright, 115. 

8. A bill, either to rescind, or to enforce the specific execution of a contract 
for the sale of land, cannot be sustained against one who had guaranteed 
the contract, without making the principal vendor, or his representative, 
a party. Oliver v. Diz, 158. 

4. A defendant claiming a slave by reason of his having, under a mistake, 
paid for him to A, supposing him to.be entitled, must, in a suit by the 
executor of B, under whose will A is clearly entitled, make the adminis- 
trator of the latter a party by cross-bill, before he can avail himself of 
that defence. Blue y. Patterson, 457. 

5. A partner who claims the benefit in equity, of a debt due the partnership 
as a set-off or satisfaction of his individual note, must make his co-part- 
ner a party to his bill. Gaither v. Caldwell, 504. 

6. All the residuary legatees are necessary parties to a bill seeking to sub- 
ject the share of one of them to a debt; especially when the interest of 
each legatee is uncertain, depending upon the amount of advancements 
made them in the life time of the testator. Bethell v. Wilson, 610. 

See Assionment, 2—Herrs, 1—Huspanp axp Wire, 1—Morreace, 3— 
REMArINDAR, 7. 
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1. A mercantile instrument given in the partnership name, binds all the part- 
ners, unless the person who took it knew, or had reason to believe, that 
the partner who made it was improperly using his authority for his own 
benefit, to the prejudice, or in a way that might be to the prejudice, of 
his associates. Cotton v. Evans, 284. 

. But, per Daniet, J. dissenting:—A person who takes a mercantile instru~ 
ment, in the partnership name, for the separate debt of one of the part- 
ners, cannot recover of the others, unless he can show that they had 
notice of, and sanctioned it, whatever may have been his impressions as 
to the partner’s being authorised to give such instrument. bid, 284. 

The extent of the power and authority of each partner to bind the firm, 
stated and discussed by Rurriy, Chief Justice, and Danie1, Judge. 
Ibid, 284. 

4. A debt due to an individual member of a firm, eannot be set-off in equity 
against a debt due from the firm, when the latter debt has been assigned 
for the benefit of bona fide creditors. bid, 306. 

The receipt of money by one partner, in the partnership name, does not 
bind the firm, after notice of a dissolution has been had by the person 
who paid it, or caused it to be paid. did, 307. 

When a partnership owns land, a difficulty in the title to it, is no objec- 
tion, upon a dissolution and settlement of the partnership, to ordering a 
sale of such title as the partnership has. Waugh v. Mitchell, 522. 

7. Lands purchased with partnership funds, are not held by the owners as 
tenants in common, but as joint tenants, as co-partners; and a bill for the 
partition of such lands, upon the ground of their being held in common, 
or joint tenancy simply, cannot be sustained, as there can be no division 
of partnership property, until all the accounts of the partnership have 
been taken, and the clear interest of each partner ascertained. Baird v. 
Baird, 524. 

One partner cannot demand an account in respect of particular items, and 
a division of particular parts of the property; but the account must 
necessarily embrace every thing. Ibid, 524. 

9. Where the right to call for an account of a partnership is lost by lapse of 
time, and there are lands belonging to the partners, they may be taken 
as a clear surplus remaining, and equally divisible between the partners 
as joint tenants, provided it appear that the parties were equally interested; 
and provided further, that the lands continued to be treated by the par- 
ties as joint property. Ibid, 524. 

10. Upon a dissolution of a co-partnership, a settlement of its accounts be- 
comes indispensable and must include all debts due to the company, 
whether from its members or others, and all debts due from the company 
either to the partners or strangers. But upon a partial division of capi- 
tal, such a settlement is not indispensable. Whether upon an agreement 
for such a division, any one of the partners can be required to take his 
own debt in payment of his part of the capital, depends upon the fact 
whether the debt be then demandable. If it be, this may be insisted on, 
but if it be not, the agreed division of capital does not per se change the 
character of the debt. Attorney General v. State Bank, 553. 

See Awarp, 1, 2, 3—Exrecutors asp ADMINISTRATORS, 8—PARTIES TO A 
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PLEAS AND PLEADING. 

A plea to a bill of revivor, that the cause of action arose more than twenty 
years before the filing of the original bill, and that after the abatement 
of the original bill, the bill of revivor was not filed within the proper 
time, and that the same was therefore barred by the statute of limitations, 
and the length of time between the abatement of the original suit and the 
filing of the bill of revivor, is double, and therefore bad. Littlejohn v. 
Williams, 343. 

See Answer, Decrer, RELIEF. 

POWER. 

Whether a power of sale, after the death of a tenant for life, can be well 
executed before that event. Qu’d. But certainly it cannot when the 
words ‘after the death” apply to the sale, and are not intended as a mere 
limitation of the estate for life. Davis v. Howcott, 464. 

PRACTICE. 

1. An objection to the irregularity of an affidavit annexed to a bill, cannot be 
made on the hearing; it should have come before filing the answer. Allen 
§ Wycoff v. State Bank, 7. 

. An affidavit sworn to before a master in chancery in another State, who 
was not a commissioner appointed by this State, is regular. bid, 7. 

. A Court of Equity never passes judicially upon accounts involving adversary 
interests, when the same person represents both parties. Fordv. Whedbee, 22. 

. In England, it is the practice to require a copy of all the orders made in 
the cause to be served upon the party to be affected by them. But in 
this country, where the terms of the Court are at certain and short pe- 
riods, parties are charged with the knowledge of all the orders made 
in the cause, without the service of a copy, unless specially directed. 
Collier v. Bank of Newbern, 331. 

. If a defence, which may be pleaded, is relied upon in the answer, its 
validity can only be determined at the hearing. That part of the answer 
cannot be set down for hearing as a plea. McLin v. McNamara, 407. 

. The rules of practice as settled in Bruce v. Child, 4 Hawks 372, approved. 
Ibid, 407. 

. An order of reference is a judicial act determining the cause, and cannot 
be ‘“‘without prejudice,” but by consent, or when imposed as the terms 
upon which a favor is granted to the person asking it. Ibid, 409. 

PRESUMPTION. 

1. Where a negro remains in the possession of the administratrix, who is also 
the widow of the intestate, for twelve or fifteen years, no presumption of 
satisfaction will arise from the delay against one of the next of kin, to 
prevent his claiming his interest in the negro; especially if it appear that 
he was under the belief that his infant child, and not himself, was en- 
titled to the interest in the said negro. Bird v. Graham, 168. 

2. Where no particular time is fixed for the execution of an agreement, but 
the most important particulars cannot be carried into effect until after 
the death of a person then living, no presumption of abandonment from 
delay during the life of such person, although some minor parts of the 
agreement can be executed during such lifetime. Bailey v. Wilson, 189. 

3. A possession by the defendant of fourteen years, there being no adminis- 
tration upon the estate of the plaintiff’s intestate for the first seven, is 
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not sufficient to raise the presumption of abandonment. Blue v. Patter- 
son, 459. 
PRINCIPAL AND AGENT. 

1. Where the justices of a county meet out of court, and in their public 
character offer a reward for the apprehension of outlawed slaves, they 
are not personally bound, although the county is not responsible upon 
their engagement. ite v. Goodman, 364. 

2. One who without fraud contracts in the name of another, but without his 
authority, is not personally liable upon the contract, unless he renders 
himself so, by express stipulation, or by the receipt of the consideration. 
Ibid, 364. 

PRINCIPAL AND ATTORNEY. 

An instrument executed by an attorney for his principal, may be signed by 
A. (the attorney) for B. (the principal,) or B. (the principal) by A. (the 
attorney;) but it must profess in its terms to be the act of the principal. 
Oliver vy. Diz, 163. 

PROPERTY IN CUSTODIA LEGIS. 

When a slave dies in the custody of an officer of the Court, during a liti- 
gation concerning it, the loss is to be borne by the party to whom the 
title is ultimately adjudged, especially when he had no right to the pos- 
session. Arnold y. Arnold, 111. 

PURCHASER. 

One who takes an assignment of property to secure a debt, and neither ad- 
vances money nor releases his debt, is not a purchaser, within the rule 
of equity which protects purchasers without notice. Harris v. Horner, 455. 

See Lanps, 1. 

REASONABLE TIME. 

If an individual promise to pay money, or to do any other act, when it may 
be convenient for him, it may be, that the courts would, set res magis va- 
leat quam pereat, construe convenience to mean ability, or a reasonable 
time. But where an engagement to do an act, from the terms of the con- 
tract, fixes a time within which it must be performed, but allows a lati- 
tude for its performance within that period, according to the convenience 
of the party who is to do the act, it would seem, that the individual him- 
self must be the sole judge of what his own convenience prescribes. At- 
torney General y. State Bank, 550. 

RECEIPT. 

A receipt from one of the next of kin, expressed to be for his part of the per- 
sonal estate, but following a statement in which he is credited for his share 
of the ‘‘perishable estate” of the intestate, is not a receipt in full of the 
personal estate, so as to exclude him from claiming an interest in a ne- 
gro belonging to the estate; particularly when it appeared that the sum 
for which he was credited was the same that each of the other next of kin 
received for their respective shares of the perishable estate, independent 
of their interest in the negro. Bird v. Graham, 168. 

RECORDS OF OTHER STATES.—See Jurispicrion. 
REFERENCE.—See Practice, 7. 
RELIEF. 
Relief will not be given upon a state of facts not set forth in the pleadings, 
and appearing only upon the proofs. Gatlin v. Darden, 74. 
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REMAINDER. 
1. An unqualified assent by an executor to a bequest for life, vests the title 
of him in remainder, especially where there are no debts to be paid, nor 
any trusts to be performed, upon the expiration of the life estate, and in A. 
such a ease if the executor is entitled in remainder, he holds as legatee, 
and not as executor. Saunders v. Gatlin, 93. 

2. Where a residuary bequest consisting in part of slaves, was given by a tes- 
tator to his widow for life, and after her death to others, and to pay a 5 
balance of debt, the executor was permitted by the widow to retain the 
slaves till out of their hires he had discharged it, it was held, that the debt 
was a charge upon both the life estate and the remainder in the slaves, 
in proportion to the respective values of those estates; and that conse- 
quently the widow, or as she had died after payment of the debt, her 
representative, was entitled to the sum which it had been agreed the re- 
maindermen should pay if they were liable to pay any portion of the debt. € 
Jacocks y. Bozman, 192. 

3. Whether in such case, independent of any agreement, the rule of appor- 
tionment would be to require the life owner to keep down the interest, 
leaving the principal to be paid by the remaindermen, or to require the 
principal to be paid at once by each in proportion to the value of their 
respective estates. Qu? Jbid, 192. 

4. Where a slave was conveyed by deed to a trustee in trust for a married 
woman for life, with the power of appointing to whom the remainder in 





the slave should belong after her death, and she died without making or R 
attempting any appointment, it was held, that neither the husband’s re- 8: 
presentative, he having died before his wife, nor the representative of the 8. 
wife, could claim the slave, but that the trust in the remainder of the §) 
slave resulted to the donor or his representative. Harrison v. Battle, 213. 

5. Where one having a remainder in fee in land, went into possession and 8 


made permanent improvement at the request of the tenant for life, i¢ was 
held, Danie, Judge, dissenting, that a court of equity would restrain the 
tenant for life from resuming the possession until he had paid for the s 
betterments, although there was no note or memorandum in writing made 
of the transaction. Baker vy. Carson, 381. 

6. Where one having an interest for life in slaves, with a view of defeating 
those in remainder, sold them, and with the proceeds purchased others, 
the remainderman may affirm the sale, and subject those slaves to his 
claims; but he cannot recover specifically the slaves so purchased. Black 
v. Ray, 443. 

7. To a bill affirming a sale, and seeking to charge the slaves for the pur- 
chase money, the personal representatives of the first taker are necessary 
parties. Ibid, 443. 

See Resipve anp Resipvary Criavsz, 3, 4, 5. 
RESIDUE AND RESIDUARY CLAUSE. 

1. A general gift of the residue, includes legacies not effectually disposed 
of, whether they fail by lapse or illegality, unless it is clear upon the 
will, that the intention was different. Sorrey v. Bright, 115, 116. 

2. And merely charging the residue with the payment of legacies will not, of 
itself, prevent those which fail for any cause from sinking into it. Ibid, 116. 

3. As between the legatee for life and him in remainder, a residue of person- 
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alty other than slaves, must be sold by the exeeutor, and the proceeds 
invested so as to give the life owner the interest, keeping the principal 
for the remainderman. Jacocks v. Bozman, 194. 


4. But this rule does not apply to a residue of slaves. They are not to be 


sold by the executor, but must be delivered in specie to the legatee for 
life, who is entitled to their profits during his time, after which they and 
their increase go to him in remainder. bid, 194. 


5. In effect slaves given in a residue and unsold, stand as between the lega- 


tees for life and in remainder upon the footing of a specific gift. Where 
given in either way the executor may sell for debts; the difference as to 
his duties and powers being, that in the latter case he ought to apply to 
the respective legatees for contribution before a sale, and in the former 
he need not, because the gift is only of so many of the slaves as may re- 
main in clear surplus. Ibid, 195. 


6. A testatrix, after a bequest of slaves, which was void, being for their 


emancipation, directed the balance of her estate to be sold, and after pay- 
ing all her just debts, the surplus if any to be retained in the hands of 
her executor, and two-thirds of it to be laid out by him, for the clothing 
and support of her brother’s children, and the other third to be for the 
use of the slaves: it was held, that the children of the testatrix’s brother 
were only partial residuary legatees, and that she died intestate as to the 
slaves, and one third of the residue besides them. Pendleton v. Blount, 491. 


See Bequest, 4.—Leaacy, 7. 


REVIVOR.—See ABatemeEnt, 1, 2. 

SALE.—See Cierk anp MASTER. 

SATISFACTION.—See Presumption, 1. 

SHERIFF AND SHERIFF’S DEED.—See Execution anp Execution SAte. 


FRavups AND FRAUDULENT CONVEYANCES, 7. 


SLAVES.—See Apvancement.—Bequest, 2, 4.—Executror ps Son Tort, 1. 


Girr.—Liutations, Statute or, J], 5.—Resmpence anp Resrpvuary 
Cravsz, 4, 5. 


SPECIFIC FERFORMANCE. 
1. Upon a decree for a specific performance, it is proper to order the articles 


to be cancelled. But it is otherwise if the bill be dismissed. Gilchrist 
v. Buie, 361. 


2. Defective conveyances to children are aided in equity. Mere inadequacy 


i) 


of price, in the absence of fraud or surprise, is no defence against a de- 
cree for a specific performance, especially when, in addition to the price, 
affection for a child entered into theconsideration. Whitev. Thompson, 493. 


. Although at law the covenants of the vendor and vendee may be indepen- 


dent, yet in equity, upon a bill for specific execution of a contract for the 
purchase of land, a conveyance is never ordered until the purchase money 
is paid. Oliver v. Diz, 605. 


. Gross laches is a defence to a bill for a specific execution of a contract; but 


what will amount to it, depends upon the circumstances of each case. A 
delay for nine years will bar a bill seeking the performance of an agree- 
ment to sell the life interest of an old person in a lot of slaves, and an 
account of their hire; for during the time delayed, the defendant has 
taken the risk of the life estate. Strickland v. Fowler, 629. 


See Parties To a Suir, 3.—VenNpors AND PURCHASERS. 
[D. & B. Eq. 1.—1Vv.] 
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SPOLIATOR. 
Every thing is to be presumed against a spoliator. Henderson vy. Hoke, 148 
STATE BANK.—See Bank. 
STATUTES CONSTRUED OR COMMENTED UPON. 
1783. (1 Rev. stat. c. 42, sec. 13.) Harris v. Ewing, 369. 
1784. (1 Rev. stat. c. 121, see.1) Tate v. Tate, 22. 
1789. (1 Rev. stat. c. 63, sec, 11.) Johnson v. Cawthorn, 32. 
1806. (1 Rev. stat. c. 37, sec. 17.) Hinton v. Hinton, 587. 
1808. (1 Rev. stat. c. 42, sec. 10.) Harris v. Ewing, 369. 
1810 and 1811. . c. 788 and 806.) Attorney-General v. State Bank, 545, 
1812. (1 Rev. . ¢. 85, sec. 7.) State Bank Exzparte, 75. 
1812. (1 Rev. . c. 45, sec. 4.) Henderson v. Hoke, 119. 
1812. (1 Rev. 45, sec. 586.) Thorpe v. Ricks, 616. 
1814. (1 Rev. stat. c. 870, sec. 1.) Attorney-General v. Bank of New- 
bern, 216. 
1818. (1 Rev. stat. c. 85, sec. 8.) State Bank Exparte, 75. 
1819. (1 Rev. stat. c. 50, sec. 8.) Oliver v. Diz, 165. 
Neely v. Torian, 410. 
Trice v. Pratt, 626. 
Baker vy. Carson, 381. 


SURETY AND PRINCIPAL. 

A surety against whom and the principal debtor, a judgment has been ob- 
tained, by paying the debt and taking an assignment of the judgment to 
himself, satisfies it, and reduces his claim to a simple contract debt, and 
can, on the footing of the judgment, have no relief in a court of equity. 
The proper course is to have an assignment of it made to a person not a 


party tothe record. Briley v. Sugg, 366. 
TAXES.—See Acts or AssemBty, 1. Bank or NEWBERN. 
TENANT FOR LIFE. 

1. A devisee for life is entitled to the crop growing at his death; as is a leg- 
atee for life to the increase of cattle, and the interest of money. Perry 
v. Terrell, 441. 

2. A tenant for life may, in this country, clear land for cultivation, if neces- 
sary to his enjoyment of the estate, and if done with a due regard to the 
relative proportion of wood and cleared land which should be preserved 
upon it. Shine v. Wilcox, 631. 

See Power. Remarinper. Resimpve anv Resripvary Ciavse, 3, 4, 5. 
TENANTS IN COMMON. 

1. Where two decedents were joint owners of slaves, and the administrator 
of one having obtained possession, distributed them improperly, he is 
liable to account for their value to the next of kin of his intestate, but 
not to those of the other. Saunders vy. Gatlin, 86. 

2. A tenant in common in possession does not thereby become a trustee for 
his fellow. But constructive trusts may arise between them by reason 
of the confidence created by their relation. bid, 92. 

8. One tenant in common may purchase the interest of his co-tenant, under 
an execution in favor of a third person, or of himself, against the other, 
for the sole debt of the latter, or under an execution in favor of a stran- 
ger against both for their joint debt. And such purchase, if fairly made, 
will be good in equity, as well as at law. Baird v. Baird, 524. 
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4. An actual ouster, or disseisin in fact, is not necessary to make the posses- 
sion of one tenant in common adverse; and although the silent sole per- 
ception of the profits will not constitute an adverse possession, yet if 
continued without claim for a long time, every presumption necessary to 
support it will arise. But where one who has in fact but an undivided 
share, is exclusively in possession, under a conveyance for the whole, 
notoriously claiming to hold in severalty, the possession can no longer 
be regarded as common; more especially, if the possession be taken un- 
der color of a conveyance for a share of one of the co-tenants, though 
the conveyance may be ineffectual. bid, 524. 

See Execution anp Execution Satz, 12. 


TRUST. 


1. If one buys an estate for another, with the money of the Iatter, a trust re- 
sults for him; but it is otherwise if he buys for himself with the money 
of and by the consent of another. Henderson v. Hoke, 149. 

2. And if one, to defraud his creditors, conveys property to another for the 
latter’s use, a trust in land reserved by the latter in exchange for that 
property will not result to the former, neither can his creditors subject 
it at law to the payment of his debts. bid, 149. 

Where the plaintiff in equity seeks to affect the legal estate of the defend- 
ant with a trust for him, and the defendant sets up, as a defence, a dis- 
tinct title in the same land, the court, having decided that the plaintiff 
has an equity as to the first title, necessarily must determine which of 
them is the best. bid, 150. 

4. A joint trustee is to be charged with the funds belonging to his cestui que 
trusts, which ought to have come to his hands, or which did come to his 
hands or which passed through them, or which have been wasted or mis- 
applied by his co-trustee, by and with his concurrence. But mere passive- 
ness in not withdrawing money out of the hands of his co-trustee, which 
had never been in his own, is not such a concurrence as to make him 
chargeable. Worth v. McAden, 199. 

One who is trustee for the children of another as well as for his own, owes 
the same duty to each set of cestui que trusts; and cannot make any ar- 
rangement by which his own children are to be benefited in preference 
to those of the other. bid, 210. 

6. A mere power to appoint given to a cestui que trust is not an estate in the 
trust. Harrison v. Battle, 215. 

The construction of limitations of trust estates will be the same as that of 
legal estates, unless a plain intent to the contrary appears. Ibid, 215. 

8. But a conveyance of personalty to a trustee, in trust for another for life, 
does not convey the whole estate to the cestui que trust, because it is plain 
that the parties did not so mean. bid, 215. 
9. A deed by a trustee, relinquishing his legal estate, but without conveying 
it to any person, is inoperative, and leaves the estate in him subject to 
all the trusts declared in the deed creating it. Dick v. Pitchford, 480. 
See Assianment, 3, 4. Coamperty. Execurion anp Execution Sauzs, 2, 3, 
4, 5, 8, 9, 10, 11, 12. Exzcurors anp Apmrvistrarors, 6, 7, 8, 12, 13. 
USURY.—See Crepiror, 2. 


VENDOR AND PURCHASER. 
1. Whether the vendor of land has a lien upon it for the purchase money, 
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But it is clear, that if the lien does exist against volunteers and purcha- 
sers with notice, it does not against a creditor of the vendee, enforcing 


the collection of his debt, or a purchaser clothed with the rights ogsuch 
a creditor. Johnson v. Cawthorn, 32 


2. A purchaser at a sale by a guardian, made by order of the county court, 
under the act of 1789, (Rev. ch. 312, sec. 5,) has the right of a purcha- 
ser under execution. Ibid, 35. 


5. If, upon an agreement for the sale of land, the vendee has a right to the 


possession both as vendee and lessee, and on the expiration of his term, 
refuses to complete his purchase, but tenders the rent, the vendor, by ac- 


cepting it, waives the contract, and forfeits his right to a specific per- 
formance. Bryan v. Read, 78. 


4. Whether laches, on the part of the vendor, in performing acts which he 


has stipulated for, will not bar his claim to a specific performance? Qu. 
Ibid, 84. 


5. Ona bill for specific performance, the vendee will not be compelled to 


take a title founded on a decree against an infant, because the latter 
may show cause against it when of age. Ibid, 85. 

. If two persons contract that one shall convey to the other the land of a 
third person, or that he will cause the owner to convey it, whether equi- 
ty will entertain a bill for specific performance, or to rescind the con- 
tract; or whether it will not leave the parties to their remedies at law. 
Qu? Oliver v. Diz, 163. 


. In such a case, if the vendee has paid part of the purchase money, it is not 


seen how he can recover it back in equity. bid, 164. 


. Where a vendee contracted for the purchase of land, and took possession, 


but neglected to pay the purchase-money for nine months after it fell due, 
during all which time the vendor held the bonds for the purchase-money, 
and did not offer to surrender them, but recognized the contract as still 
subsisting, it was held, that having allowed the contract to subsist after 
the default, the vendor could not put an end to it, without a previous 
formal and reasonable notice to the purchaser to come forward and fulfil 
it, or he would not hold himself bound. And it was held, further, that 
upon such purchaser’s paying the money, he could demand a specific 
performance from the vendor; or call for the legal title from a person 
who had purchased with full notice of the contract. Falls v. Car- 
penter, 237. 

If a vendor, after a default by the vendee, is still willing to complete the 
contract, and a third person interposes, and by misrepresenting the wil- 
lingness of the vendee to fulfil the contract on his part, procures a con- 
veyance to himself, it seems, that the first vendee will have an equity 
against the second, independent of any he might have against the com- 
mon vendor. Jbid, 237. 

Insolvency, whether existing at the time of the contract, or occuring sub- 

sequently, does not of itself dissolve the contract, but if continuing so 

as to disable the purchaser from fulfilling his part of it, may authorize 
the other party, after request and default, to renounce it, and after 
reasonable notice may discharge him; or it may be evidence, with other 
things, of abandonment by the purchaser, but in that case liable to be 
repelled by other evidence. did, 237. 


and, if any, its nature and extent, are unsettled questions in this State. 


41. 
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ii, The inerease of value is not such a change in the subject-matter of a con- 
tract, as is, of itself, a ground for rescinding or not enforeing articles. 
But if one of the parties refuse to perform, and then comes a change of 
circumstances, upon the strength of which he is desirous to go on with 
the bargain, and insists on it, he may be properly repelled, ——- he 
was not watching for that change. Ibid, 237. 

12. Time may be of the essence of the contract in equity. Exact punctuality 
may be of great importance to the interests of a contraeting party in 
many situations. In some, it is obvious from the state of the property 
and other circumstances. In others, we do not doubt that the instrument 
may be so framed as to show, that it is a substantial part of the contract. 
In those cases, the court can no more dispense with it, than any other 
vital provision. But the parties themselves may; and it is im that sense 
true that time is not essential, but immaterial, when comparing its effect 
in that Court, with that at law. Jbid, 277. 

13. Default in respect to time is not a bar of itself, except in peculiar cases; 
but is only evidence, with other things, of abandonment, and of course 
may be rebutted. Jbid, 279. 

14. Time may in all cases be made essential, but where it is, it does not follow, 
that it is necessarily conclusive in equity, as it is at law. Ibid, 279. 

15. In equity, time may be waived by a party, as may any other stipulation 
introduced for his benefit. A failure to avail himself of it, on the first 
fit occasion, and before or when the other party begins, after a default, 
to act again on the agreement, may amount to such waiver. Ibid, 279. 

16. When a purchaser seeks relief from a eourt of equity, because he has pur- 
chased without notice, he must deny notiee. So when he sets up by plea 
or answer a purchase without notice asa bar to discovery or relief to 
which a plaintiff is entitled, he must be equally explicit in denying it. 
But where a plaintiff would convert a purchaser into a trustee, and seeks 
to charge him because he bought with notice, if the allegation of notice 
is not admitted, the plaintiff is bound to prove it. McGahee v. Sneed, 383. 

17. Ina contract of sale, by which the vendors stipulated ‘to make a suffi- 
cient title, as far as their claim extends in said land,” the words ‘a 
sufficient title,’’ were held upon the whole instrument to mean ‘‘a sufficient 
deed,” to assure the estate, if they had one, notwithstanding ‘‘a quit- 
claim deed” was, by the articles, agreed to be given for other lands. 
Gilchrist v. Buie, 346. 

18. Upon a bill for a specific performance, in England the vendor is bound to 
show a good title, but is not compelled to covenant for one apparently 
good, beyond his own acts, and those claiming under him. But in this 
country, it seems that the vendee has a right to covenants of general war- 
ranty. Ibid, 356. 

19. A vendor has no equitable lien for the purchase money against a creditor 
of the vendee, who claims under an execution sale. Harper v. Williams, 
379. 

20. A purchaser at sheriff’s sale is affected with all the equities which bind 
the person whose interest he buys; and in fact is not within the rule 
which protects a purchaser without notice. Dudley v. Cole, 486. 

21. Upon an executory agreement for the purchase of land, the payment of the 

purchase money constitutes the vendee, in equity, the owner; and he has 
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a right to a conveyance from every person having the legal title, with 
notice of his claim. Thus, where A purchased land of B, and took a 
bond to secure his title, and subsequently sold to C, who paid the pur- 
chase money, which came to the hands of B, and took a bond for title 
from A; and the latter, to defeat the claim of C, surrendered to B his 
bond; B, having notice of C’s equity, is bound to convey to him. And if 
C has received any part of the consideration for the surrender of the 
bond by A to B, that is no defence to C’s bill: but must be brought for- 
ward as the foundation of a distinct suit. Ward v. Ledbetter, 496. 

See Contract. PurcHaser. Speciric PERFORMANCE. 
VOLUNTARY.—See Bony. Crepiror. Pamity ARRANGEMENT. 
WARRANTY. 

1. No warranty is implied in the sale of a patent right; and, therefore, the 
purchaser of such a right cannot, in the absence of fraud, and without 
an express promise, recover of his vendor the price paid for it, upon its 
turning out to be invalid. Hiatt v. Twomey, 315. 

2. In assignments of interests vesting in grant, if there be no fraud, the pur- 
chaser must depend, in case they prove of no value, wholly upon his cov- 
enants. Jbid, 318. 

3. The purchaser of chattels under an executed contract, can claim redress 
against his vendor, for a defect of title, only where there is an express 
or implied warranty, or a deceit. And, ordinarily, the affirmation of ti- 
tle by the vendor, at the time of the sale, is equivalent to a warranty; but 
not where the vendor is out of possession, and there is an adverse claim 
to the chattel, made known at the time to the vendee; and especially 
where the vendor, notwithstanding his affirmation of title, says express- 


ly that he sells only such as he may have. Andres v. Lee, 318. 
WASTE. 
Permitting cleared land to grow up in secondary growth is not waste. 
Shine v. Wilcox, 633. 
WILL. 


A will of personalty, regularly proved, cannot be impeached in the Court 
of Equity, as having been obtained by undue means. Blue v. Patterson, 
458. 
See Bequest. 
WITNESS.—See Evrpence, 2. 








